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LAWYER TO LAWYER MENTORING PROGRAM 

WORKSHEET X 

OFFICE PERSONNEL 

 

Worksheet X is intended to facilitate a discussion about the roles and responsibilities of 

paralegals, administrative assistants, and other office personnel and how to establish good 

working relationships with others in the same office who are support staff, colleagues, or 

senior. 

 
 

Start by sharing with each other a brief story of something that went well in your practice 

this week: 

 

_________________________________________________________________________ 

 

 

_________________________________________________________________________ 

 

Share your reflection by on one of these questions:  What caused the good event?  What 

does it mean?  How did you contribute?  Others?  How can you have more such events in 

the future? 
 

 
 

 Explain to the new lawyer each non-lawyer employee’s role in the mentor’s 

office/firm, including the employee’s title, job duties, and relationship to the new 

lawyer (if any) if in an in-house mentoring relationship. 

 Discuss the importance of having support staff on your team and treating them with 

respect. 

 Share suggested “do’s and don’ts” of dealing with support staff, colleagues, and those 

more senior than the new lawyer. 

 If the new lawyer has an administrative assistant and/or paralegal, explain the types 

of tasks that are appropriate (and inappropriate) to ask each of them to do. 

 If in an in-house mentoring relationship, discuss the office culture in terms of the 

types of tasks new lawyers are expected (although perhaps not told) to do rather than 

support staff. For example, if in an office where many lawyers share one 

administrative assistant, do the newer lawyers make their own changes to documents, 

make their own copies, etc. so that the administrative assistant can focus on doing 

those tasks for the more senior lawyers? Are new lawyers expected to type their own 

ACTIVITIES FOR TODAY 

WHAT WENT WELL? 
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document on their own computer and assistants expected to “format” them, or is 

there some other accepted way of doing things? 

 If in an in-house mentoring relationship, discuss any considerations or prohibitions in 

asking support staff to put in time outside of normal office hours, including whether 

requests for overtime must be approved, whether overtime requests must only be 

made on a limited basis, how much advance notice is typically expected when asking 

staff to stay later than normal office hours, etc. 

 If in an in-house mentoring relationship, discuss the specific skills and knowledge 

each support staff member has from which the new lawyer can learn or benefit. 

 Read and discuss the suggestions regarding dealing with professional support staff in 

the attached articles. Tennessee Bar Association’s Law Practice Management Tips and 

ABA Model Guidelines for the Utilization of Paralegal Services.  

 Make suggestions about how to handle difficult situations where the new lawyer’s 

administrative assistant or paralegal is not performing as expected. If mentoring in-

house, explain any procedures that are in place to address this type of problem.  

 Discuss the types of behavior that constitute the unauthorized practice of law in 

Tennessee and to the extent possible, define the “practice of law.” See the attached 

excerpt from ABA Model Guidelines for the Utilization of Paralegal Services. Also 

attached, Recognizing and Avoiding the Unauthorized Practice of Law by Knoxville Bar 

Association Unauthorized Practice of Law Committee.  

 Discuss an attorney’s ethical responsibilities regarding non-lawyer assistants. See 

Tennessee Rules of Professional Conduct Rule 5.3. 

 Discuss an attorney’s ethical obligation to prevent the unauthorized practice of law 

and provide specific tips on how to prevent non-lawyer personnel from inadvertently 

(or intentionally) engaging in it. See Tennessee Rules of Professional Conduct Rules 

5.3 – 5.5.  

 If mentoring in-house, discuss the office policies (if any) that are in place to prevent 

the unauthorized practice of law by non-lawyer staff. 

 Share with the new lawyer appropriate ways to monitor the work product of support 

staff for which the new lawyer is ultimately responsible as an attorney. 

 
 

 
 

End the session by discussing what action steps you can take to either improve or set 

yourself up for future success based on today’s discussion.  Discuss how one or more of 

your Signature Strengths can help you achieve success in these steps.  

 

_________________________________________________________________________ 
 

_________________________________________________________________________ 

 

 
 

ACTION STEPS 

http://www.americanbar.org/content/dam/aba/migrated/legalservices/paralegals/downloads/modelguidelines.pdf
http://www.americanbar.org/content/dam/aba/migrated/legalservices/paralegals/downloads/modelguidelines.pdf
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TENNESSEE RULES OF PROFESSIONAL CONDUCT 

V. LAW FIRMS AND ASSOCIATIONS 

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS  

With respect to a nonlawyer employed or retained by or associated with a lawyer: 

(a) a partner, and a lawyer who individually or together with other lawyers possesses 

comparable managerial authority in a law firm, shall make reasonable efforts to ensure that 

the firm has in effect measures giving reasonable assurance that the nonlawyer's conduct is 

compatible with the professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over a nonlawyer shall make reasonable 

efforts to ensure that the nonlawyer's conduct is compatible with the professional 

obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of a nonlawyer that would be a violation of the 

Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 

involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in 

which the nonlawyer is employed, or has direct supervisory authority over the 

nonlawyer, and knows of the nonlawyer's conduct at a time when its consequences can 

be avoided or mitigated but fails to take reasonable remedial action. 

 

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER 

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide 

for the payment of money, over a reasonable period of time after the lawyer's death, to 

the lawyer's estate or to one or more specified persons; 

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer 

may, pursuant to the provisions of RPC 1.17, pay to the estate or other representative 

of that lawyer the agreed-upon purchase price; 

(3) a lawyer or law firm may include nonlawyer employees in a compensation or 

retirement plan, even though the plan is based in whole or in part on a profit-sharing 

arrangement; 

(4) a lawyer may share a court-awarded fee with a client represented in the matter or 

with a non-profit organization that employed, retained, or recommended employment of 

the lawyer in the matter; 

(5) a lawyer who is a full-time employee of a client may share a legal fee with the client 

to the extent necessary to reimburse the client for the actual cost to the client of 

permitting the lawyer to represent another client while continuing in the full-time employ 

of the client with whom the fee will be shared; and 

(6) a lawyer may pay to a registered non-profit intermediary organization a referral fee 

calculated by reference to a reasonable percentage of the fee paid to the lawyer by the 

client referred to the lawyer by the intermediary organization. 

RESOURCES 
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(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the 

partnership consist of the practice of law. 

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to 

render legal services for another to direct or regulate the lawyer's professional judgment in 

rendering such legal services. 

(d) A lawyer shall not practice with or in the form of a professional corporation, or other 

association authorized to practice law for a profit, if: 

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the 

estate of a lawyer may hold the stock or ownership interest of the lawyer for a 

reasonable time during administration; 

(2) a nonlawyer is a corporate director or officer thereof or occupies the position of 

similar responsibility in any form of association other than a corporation; or 

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer. 

 

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; 

MULTIJURISDICTIONAL PRACTICE OF LAW 

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal 

profession in that jurisdiction, or assist another in doing so. 

(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 

(1) except as authorized by these Rules or other law, establish an office or other 

systematic and continuous presence in this jurisdiction for the practice of law; or 

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice 

law in this jurisdiction. 

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended 

from practice in any jurisdiction, may provide legal services on a temporary basis in this 

jurisdiction that: 

(1) are undertaken in association with a lawyer who is admitted to practice in this 

jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in 

this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is 

authorized by law or order to appear in such proceeding or reasonably expects to be so 

authorized; 

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other 

alternative dispute resolution proceeding in this or another jurisdiction, if the services 

arise out of or are reasonably related to the lawyer's representation of an existing client 

in a jurisdiction in which the lawyer is admitted to practice and are not services for 

which the forum requires pro hac vice admission; or 

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related 

to the lawyer's representation of an existing client in a jurisdiction in which the lawyer is 

admitted to practice. 

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended 

from practice in any jurisdiction, may provide legal services in this jurisdiction that: 
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(1) are provided to the lawyer's employer or its organizational affiliates and are not 

services for which the forum requires pro hac vice admission; or 

(2) are services that the lawyer is authorized to provide by federal law or other law of 

this jurisdiction. 

(e) A lawyer authorized to provide legal services in this jurisdiction pursuant to paragraph 

(d)(1) of this Rule may also provide pro bono legal services in this jurisdiction, provided that 

these services are offered through an established not-for-profit bar association, pro bono 

program or legal services program or through such organization(s) specifically authorized in 

this jurisdiction and provided that these are services for which the forum does not require 

pro hac vice admission. 

(f) A lawyer providing legal services in Tennessee pursuant to paragraph (c) or (d) shall 

advise the lawyer's client that the lawyer is not admitted to practice in Tennessee and shall 

obtain the client's informed consent to such representation. 

(g) A lawyer providing legal services in Tennessee pursuant to paragraph (c) or (d) shall be 

deemed to have submitted himself or herself to personal jurisdiction in Tennessee for claims 

arising out of the lawyer's actions in providing such services in this state. 

(h) A lawyer or law firm shall not employ or continue the employment of a disbarred or 

suspended lawyer as an attorney, legal consultant, law clerk, paralegal or in any other 

position of a quasi-legal nature. 

 

View complete rules and comments at: http://www.tsc.state.tn.us/rules/supreme-court/8 

http://www.tsc.state.tn.us/rules/supreme-court/8
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ABA MODEL GUIDELINES
for the

Utilization of Paralegal Services

Preamble

The Standing Committee on Paralegals of the American Bar Association drafted,
and the ABA House of Delegates adopted, the ABA Model Guidelines for the Utilization
of Legal Assistant Services in 1991. Most states have also prepared or adopted state-spe-
cific recommendations or guidelines for the utilization of services provided by parale-
gals.1 All of these recommendations or guidelines are intended to provide lawyers with
useful and authoritative guidance in working with paralegals.

This 2003 revision of the Model Guidelines is intended to reflect the legal and
policy developments that have taken place since the first draft in 1991 and may assist
states in revising or further refining their own recommendations and guidelines. Moreover,
the Standing Committee is of the view that these and other guidelines on paralegal services
will encourage lawyers to utilize those services effectively and promote the continued
growth of the paralegal profession.2

The Standing Committee has based these 2003 revisions on the American Bar
Association’s Model Rules of Professional Conduct but has also attempted to take into
account existing state recommendations and guidelines, decided authority and contemporary
practice. Lawyers, of course, are to be first directed by Rule 5.3 of the Model Rules in
the utilization of paralegal services, and nothing contained in these Model Guidelines is
intended to be inconsistent with that rule. Specific ethical considerations and case law in
particular states must also be taken into account by each lawyer that reviews these
guidelines. In the commentary after each Guideline, we have attempted to identify the
basis for the Guideline and any issues of which we are aware that the Guideline may
present. We have also included selected references to state and paralegal association
guidelines where we believed it would be helpful to the reader.

1 In 1986, the ABA Board of Governors approved a definition for the term “legal assistant.” In
1997, the ABA amended the definition of legal assistant by adopting the following language:
“A legal assistant or paralegal is a person qualified by education, training or work experience
who is employed or retained by a lawyer, law office, corporation, governmental agency or
other entity who performs specifically delegated substantive legal work for which a lawyer is
responsible.” To comport with current usage in the profession, these guidelines use the term
“paralegal” rather than “legal assistant,” however, lawyers should be aware that the terms
legal assistant and paralegals are often used interchangeably.

2 While necessarily mentioning paralegal conduct, lawyers are the intended audience of these
Guidelines. The Guidelines, therefore, are addressed to lawyer conduct and not directly to the
conduct of the paralegal. Both the National Association of Legal Assistants (NALA) and the
National Federation of Paralegal Associations (NFPA) have adopted guidelines of conduct
that are directed to paralegals. See NALA, “Code of Ethics and Professional Responsibility
of the National Association of Legal Assistants, Inc.” (adopted 1975, revised 1979, 1988 and
1995); NFPA, “Affirmation of Responsibility” (adopted 1977, revised 1981).
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GUIDELINE 1: A LAWYER IS RESPO NSIBLE FO R ALL OF THE
P R O F E S S I O N A L A C T I O N S O F A PA R A L E G A L P E R F O R M I N G
SERVICES AT THE LAWYER’S DIRECTION AND SHOULD TAKE
REASONABLE MEASURES TO ENSURE THAT THE PARALEGAL’S
CONDUCT IS CONSISTENT WITH THE LAWYER’S OBLIGATIONS
U N D E R T H E R U L E S O F P R O F E S S I O N A L C O N D U C T O F T H E
JURISDICTION IN WHICH THE LAWYER PRACTICES.

Ý±³³»²¬ ¬± Ù«·¼»´·²» ï

The Standing Committee on Paralegals (“Standing Committee”) regards Guideline
1 as a comprehensive statement of general principle governing the utilization of paralegals
in the practice of law. As such, the principles contained in Guideline 1 are part of each
of the remaining Guidelines. Fundamentally, Guideline 1 expresses the overarching
principle that although a lawyer may delegate tasks to a paralegal, a lawyer must always
assume ultimate responsibility for the delegated tasks and exercise independent
professional judgment with respect to all aspects of the representation of a client.

Under principles of agency law and the rules of professional conduct, lawyers are
responsible for the actions and the work product of the nonlawyers they employ. Rule 5.3
of the Model Rules of Professional Conduct (“Model Rules”)3 requires that supervising
lawyers ensure that the conduct of nonlawyer assistants is compatible with the lawyer’s
professional obligations. Ethical Consideration 3-6 of the Model Code encourages lawyers
to delegate tasks to paralegals so that legal services can be rendered more economically
and efficiently. Ethical Consideration 3-6, however, provides that such delegation is
only proper if the lawyer “maintains a direct relationship with his client, supervises the
delegated work, and has complete professional responsibility for the work product.” The
adoption of Rule 5.3, which incorporates these principles, reaffirms this encouragement.

To conform to Guideline 1, a lawyer must give appropriate instruction to paralegals
supervised by the lawyer about the rules governing the lawyer’s professional conduct,
and require paralegals to act in accordance with those rules. See Comment to Model Rule
5.3; see also National Association of Legal Assistant’s Model Standards and Guidelines
for the Utilization of Legal Assistants, Guidelines 1 and 4 (1985, revised 1990, 1997)
(hereafter “NALA Guidelines”). Additionally, the lawyer must directly supervise para-
legals employed by the lawyer to ensure that, in every circumstance, the paralegal is
acting in a manner consistent with the lawyer’s ethical and professional obligations. What
constitutes appropriate instruction and supervision will differ from one state to another
and the lawyer has the obligation to make adjustments accordingly.

The Model Rules were first adopted by the ABA House of Delegates in August of 1983.
To date, some 43 states and two jurisdictions have adopted the Model Rules to govern the
professional conduct of lawyers licensed in those states. However, because several states
still utilize a version of the Model Code of Professional Responsibility (“Model Code”),
these comments will refer to both the Model Rules and the predecessor Model Code (and
to the Ethical Considerations and Disciplinary Rules found under the canons in the Model
Codes). In 1997, the ABA formed the Commission on Evaluation of the Rules of Professional
Conduct (“Ethics 2000 Commission”) to undertake a comprehensive review and revision of
the Model Rules. The ABA House of Delegates completed its review of the Commission’s
recommended revisions in February 2002. Visit www.abanet.org/cpr/jclr/jclr_home.html for
information regarding the status of each state supreme court’s adoption of the Ethics 2000
revisions to the Model Rules.
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GUIDELINE 2: PROVIDED THE LAWYER MAINTAINS RESPONSIBILITY
FOR THE WORK PRODUCT, A LAWYER MAY DELEGATE TO A PARALEGAL
ANY TASK NORMALLY PERFORMED BY THE LAWYER EXCEPT THOSE
TASKS PROSCRIBED TO A NONLAWYER BY STATUTE, COURT RULE,
ADMINISTRATIVE RULE OR REGULATION, CONTROLLING AUTHORITY,
THE APPLICABLE RULE OF PROFESSIONAL CONDUCT OF THE
JURISDICTION IN WHICH THE LAWYER PRACTICES, OR THESE
GUIDELINES.

Ý±³³»²¬ ¬± Ù«·¼»´·²» î

The essence of the definition of the term “legal assistant” first adopted by the ABA
in 19864 and subsequently amended in 19975 is that, so long as appropriate supervision is
maintained, many tasks normally performed by lawyers may be delegated to paralegals.
EC 3-6 under the Model Code mentioned three specific kinds of tasks that paralegals may
perform under appropriate lawyer supervision: factual investigation and research, legal
research, and the preparation of legal documents. Various states delineate more specific
tasks in their guidelines including attending client conferences, corresponding with and
obtaining information from clients, witnessing the execution of documents, preparing
transmittal letters, and maintaining estate/guardianship trust accounts. See, e.g., Colorado
Bar Association Guidelines for the Use of Paralegals (the Colorado Bar Association has
adopted guidelines for the use of paralegals in 18 specialty practice areas including civil
litigation, corporate law and estate planning); NALA Guideline 5.

While appropriate delegation of tasks is encouraged and a broad array of tasks is
properly delegable to paralegals, improper delegation of tasks will often run afoul of a
lawyer’s obligations under applicable rules of professional conduct. A common consequence
of the improper delegation of tasks is that the lawyer will have assisted the paralegal in
the unauthorized “practice of law” in violation of Rule 5.5 of the Model Rules, DR 3-101
of the Model Code, and the professional rules of most states. Neither the Model Rules nor
the Model Code defines the “practice of law.” EC 3-5 under the Model Code gave some
guidance by equating the practice of law to the application of the professional judgment
of the lawyer in solving clients’ legal problems. This approach is consistent with that
taken in ABA Opinion 316 (1967) which states: “A lawyer . . . may employ nonlawyers
to do any task for him except counsel clients about law matters, engage directly in the
practice of law, appear in court or appear in formal proceedings as part of the judicial
process, so long as it is he who takes the work and vouches for it to the client and

4 The 1986 ABA definition read: “A legal assistant is a person, qualified through education,
training or work experience, who is employed or retained by a lawyer, law office,
governmental agency, or other entity, in a capacity or function which involves the
performance, under the ultimate direction and supervision of an attorney, of specifically-
delegated substantive legal work, which work, for the most part, requires a sufficient
knowledge of legal concepts that, absent such assistant the attorney would perform the task.”

5 In 1997, the ABA amended the definition of legal assistant by adopting the following
language: “A legal assistant or paralegal is a person qualified by education, training or work
experience who is employed or retained by a lawyer, law office, corporation, governmental
agency or other entity who performs specifically delegated substantive legal work for which a
lawyer is responsible.”
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becomes responsible for it to the client.”
As a general matter, most state guidelines specify that paralegals may not appear

before courts, administrative tribunals, or other adjudicatory bodies unless the procedural
rules of the adjudicatory body authorize such appearances. See, e.g., State Bar of Arizona,
Committee on the Rules of Prof’l Conduct, Opinion No. 99-13 (December 1999)
(attorney did not assist in unauthorized practice of law by supervising paralegal in tribal
court where tribal court rules permit non-attorneys to be licensed tribal advocates).6

Additionally, no state permits paralegals to conduct depositions or give legal advice to
clients. E.g., Guideline 2, Connecticut Bar Association Guidelines for Lawyers Who
Employ or Retain Legal Assistants (the “Connecticut Guidelines”); Guideline 2, State Bar
of Michigan Guidelines for Utilization of Legal Assistants; State Bar of Georgia, State
Disciplinary Board Advisory Opinion No. 21 (September 16, 1977); Doe v. Condon, 532
S.E.2d 879 (S.C. 2000) (it is the unauthorized practice of law for a paralegal to conduct
educational seminars and answer estate planning questions because the paralegal will
be implicitly advising participants that they require estate planning services). See also
NALA Guidelines II, III, and V.

Ultimately, apart from the obvious tasks that virtually all states argue are proscribed
to paralegals, what constitutes the “practice of law” is governed by state law and is a fact
specific question. See, e.g., Louisiana Rules of Prof’l Conduct Rule 5.5 which sets out
specific tasks considered to be the “practice of law” by the Supreme Court of Louisiana.
Thus, some tasks that have been specifically prohibited in some states are expressly
delegable in others. Compare, Guideline 2, Connecticut Guidelines (permitting paralegal
to attend real estate closings even though no supervising lawyer is present provided that
the paralegal does not render opinion or judgment about execution of documents, changes
in adjustments or price or other matters involving documents or funds) and The Florida
Bar, Opinion 89-5 (November 1989) (permitting paralegal to handle real estate closing at
which no supervising lawyer is present provided, among other things, that the paralegal
will not give legal advice or make impromptu decisions that should be made by a lawyer)
with Supreme Court of Georgia, Formal Advisory Opinion No. 86-5 (May 1989) (closing
of real estate transactions constitutes the practice of law and it is ethically improper for a
lawyer to permit a paralegal to close the transaction). It is thus incumbent on the lawyer
to determine whether a particular task is properly delegable in the jurisdiction at issue.

Once the lawyer has determined that a particular task is delegable consistent with
the professional rules, utilization guidelines, and case law of the relevant jurisdiction, the
key to Guideline 2 is proper supervision. A lawyer should start the supervision process by
ensuring that the paralegal has sufficient education, background and experience to handle
the task being assigned. The lawyer should provide adequate instruction when assigning
projects and should also monitor the progress of the project. Finally, it is the lawyer’s
obligation to review the completed project to ensure that the work product is appropriate
for the assigned task. See Guideline 1, Connecticut Guidelines; See also, e.g., Spencer v.
Steinman, 179 F.R.D. 484 (E.D. Penn. 1998) (lawyer sanctioned under Rule 11 for paralegal’s

It is important to note that pursuant to federal or state statute, paralegals are permitted to
provide direct client representation in certain administrative proceedings. While this does
not obviate the lawyer’s responsibility for the paralegal’s work, it does change the nature of
the lawyer’s supervision of the paralegal. The opportunity to use such paralegal services has
particular benefits to legal services programs and does not violate Guideline 2. See generally
ABA Standards for Providers of Civil Legal Services to the Poor Std. 6.3, at 6.17-6.18 (1986).
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failure to serve subpoena duces tecum on parties to the litigation because the lawyer
“did not assure himself that [the paralegal] had adequate training nor did he adequately
supervise her once he assigned her the task of issuing subpoenas”).

Serious consequences can result from a lawyer’s failure to properly delegate tasks
to or to supervise a paralegal properly. For example, the Supreme Court of Virginia upheld
a malpractice verdict against a lawyer based in part on negligent actions of a paralegal in
performing tasks that evidently were properly delegable. Musselman v. Willoughby Corp.,
230 Va. 337, 337 S.E. 2d 724 (1985). See also C. Wolfram, Modern Legal Ethics (1986),
at 236, 896. Disbarment and suspension from the practice of law have resulted from a
lawyer’s failure to properly supervise the work performed by paralegals. See Matter of
Disciplinary Action Against Nassif, 547 N.W.2d 541 (N.D. 1996) (disbarment for failure
to supervise which resulted in the unauthorized practice of law by office paralegals);
Attorney Grievance Comm’n of Maryland v. Hallmon, 681 A.2d 510 (Md. 1996) (90-day
suspension for, among other things, abdicating responsibility for a case to paralegal
without supervising or reviewing the paralegal’s work). Lawyers have also been subject
to monetary and other sanctions in federal and state courts for failing to properly utilize
and supervise paralegals. See In re Hessinger & Associates, 192 B.R. 211 (N.D. Cal.
1996) (bankruptcy court directed to reevaluate its $100,000 sanction but district court
finds that law firm violated Rule 3-110(A) of the California Rules of Professional
Conduct by permitting bankruptcy paralegals to undertake initial interviews, fill out
forms and complete schedules without attorney supervision).

Finally, it is important to note that although the attorney has the primary obligation
to not permit a nonlawyer to engage in the unauthorized practice of law, some states have
concluded that a paralegal is not relieved from an independent obligation to refrain from
illegal conduct and to work directly under an attorney’s supervision. See In re Opinion
No. 24 of the Committee on the Unauthorized Practice of Law, 607 A.2d 962, 969 (N.J.
1992) (a “paralegal who recognizes that the attorney is not directly supervising his or her
work or that such supervision is illusory because the attorney knows nothing about the
field in which the paralegal is working must understand that he or she is engaged in
the unauthorized practice of law”); Kentucky Supreme Court Rule 3.7 (stating that
“the paralegal does have an independent obligation to refrain from illegal conduct”).
Additionally, paralegals must also familiarize themselves with the specific statutes
governing the particular area of law with which they might come into contact while
providing paralegal services. See, e.g., 11 U.S.C. § 110 (provisions governing nonlawyer
preparers of bankruptcy petitions); In Re Moffett, 263 B.R. 805 (W.D. Ky. 2001)
(nonlawyer bankruptcy petition preparer fined for advertising herself as “paralegal”
because that is prohibited by 11 U.S.C. § 110(f)(1)). Again, the lawyer must remember
that any independent obligation a paralegal might have under state law to refrain from the
unauthorized practice of law does not in any way diminish or vitiate the lawyer’s obligation
to properly delegate tasks and supervise the paralegal working for the lawyer.
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GUIDELINE 3:A LAWYER MAY NOT DELEGATE TO A PARALEGAL:

(A) R E SPO N S IB I L I TY F O R E STA B L I SH I N G A N AT TO R N EY- C LI E N T
RELATIONSHIP.

(B) RESPONSIBILITY FOR ESTABLISHING THE AMOUNT OF A FEE TO BE
CHARGED FOR A LEGAL SERVICE.

(C) RESPONSIBILITY FOR A LEGAL OPINION RENDERED TO A CLIENT.

Ý±³³»²¬ ¬± Ù«·¼»´·²» í

Model Rule 1.4 and most state codes require lawyers to communicate directly
with their clients and to provide their clients information reasonably necessary to make
informed decisions and to effectively participate in the representation. While delegation
of legal tasks to nonlawyers may benefit clients by enabling their lawyers to render legal
services more economically and efficiently, Model Rule 1.4 and Ethical Consideration
3-6 under the Model Code emphasize that delegation is proper only if the lawyer “maintains
a direct relationship with his client, supervises the delegated work and has complete
professional responsibility for the work product.” The National Association of Legal
Assistants (“NALA”), Code of Ethics and Professional Responsibility, Canon 2, echoes
the Model Rule when it states: “A legal assistant may perform any task which is properly
delegated and supervised by an attorney as long as the attorney is ultimately responsible
to the client, maintains a direct relationship with the client, and assumes professional
responsibility for the work product.” Most state guidelines also stress the paramount
importance of a direct attorney-client relationship. See Ohio EC 3-6 and New Mexico
Rule 20-106. The direct personal relationship between client and lawyer is critical to
the exercise of the lawyer’s trained professional judgment.

Fundamental to the lawyer-client relationship is the lawyer’s agreement to undertake
representation and the related fee arrangement. The Model Rules and most states require
lawyers to make fee arrangements with their clients and to clearly communicate with
their clients concerning the scope of the representation and the basis for the fees for
which the client will be responsible. Model Rule 1.5 and Comments. Many state guidelines
prohibit paralegals from “setting fees” or “accepting cases.” See, e.g., Pennsylvania Eth.
Op. 98-75, 1994 Utah Eth. Op. 139. NALA Canon 3 states that a paralegal must not
establish attorney-client relationships or set fees.

EC 3-5 states: “[T]he essence of the professional judgment of the lawyer is his
educated ability to relate the general body and philosophy of law to a specific legal
problem of a client; and thus, the public interest will be better served if only lawyers are
permitted to act in matters involving professional judgment.” Clients are entitled to their
lawyers’ professional judgment and opinion. Paralegals may, however, be authorized to
communicate a lawyer’s legal advice to a client so long as they do not interpret or expand
on that advice. Typically, state guidelines phrase this prohibition in terms of paralegals
being forbidden from “giving legal advice” or “counseling clients about legal matters.”
See, e.g., New Hampshire Rule 35, Sub-Rule 1, Kentucky SCR 3.700, Sub-Rule 2.
NALA Canon 3 states that a paralegal must not give legal opinions or advice. Some states
have more expansive wording that prohibits paralegals from engaging in any activity that
would require the exercise of independent legal judgment. See, e.g., New Mexico Rule
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20-103. Nevertheless, it is clear that all states and the Model Rules encourage direct
communication between clients and a paralegal insofar as the paralegal is performing
a task properly delegated by a lawyer. It should be noted that a lawyer who permits a
paralegal to assist in establishing the attorney-client relationship, in communicating the
lawyer’s fee, or in preparing the lawyer’s legal opinion is not delegating responsibility
for those matters and, therefore, is not in violation of this guideline.

GUIDELINE 4: A LAWYER IS RESPONSIBLE FOR TAKING REASONABLE
MEASURES TO ENSURE THAT CLIENTS, COURTS, AND OTHER LAWYERS
ARE AWARE THAT A PARALEGAL, WHOSE SERVICES ARE UTILIZED
BY THE LAWYER IN PERFORMING LEGAL SERVICES, IS NOT LICENSED
TO PRACTICE LAW.

Ý±³³»²¬ ¬± Ù«·¼»´·²» ì

Since, in most instances, a paralegal is not licensed as a lawyer, it is important
that those with whom the paralegal communicates are aware of that fact. The National
Federation of Paralegal Associations, Inc. (“NFPA”), Model Code of Professional Ethics
and Responsibility and Guidelines for Enforcement, EC 1.7(a)-(c) requires paralegals to
disclose their status. Likewise, NALA Canon 5 requires a paralegal to disclose his or
her status at the outset of any professional relationship. While requiring the paralegal to
make such disclosure is one way in which the lawyer’s responsibility to third parties may
be discharged, the Standing Committee is of the view that it is desirable to emphasize the
lawyer’s responsibility for the disclosure under Model Rule 5.3 (b) and (c). Lawyers may
discharge that responsibility by direct communication with the client and third parties, or
by requiring the paralegal to make the disclosure, by a written memorandum, or by some
other means. Several state guidelines impose on the lawyer responsibility for instructing
a paralegal whose services are utilized by the lawyer to disclose the paralegal’s status
in any dealings with a third party. See, e.g., Kentucky SCR 3.700, Sub-Rule 7, Indiana
Guidelines 9.4, 9.10, New Hampshire Rule 35, Sub-Rule 8, New Mexico Rule 20-104.
Although in most initial engagements by a client it may be prudent for the attorney to
discharge this responsibility with a writing, the guideline requires only that the lawyer
recognize the responsibility and ensure that it is discharged. Clearly, when a client has
been adequately informed of the lawyer’s utilization of paralegal services, it is unnecessary
to make additional formalistic disclosures as the client retains the lawyer for other services.

Most guidelines or ethics opinions concerning the disclosure of the status of
paralegals include a proviso that the paralegal’s status as a nonlawyer be clear and that
the title used to identify the paralegal not be deceptive. To fulfill these objectives, the
titles assigned to paralegals must be indicative of their status as nonlawyers and not
imply that they are lawyers. The most common titles are “paralegal” and “legal assistant”
although other titles may fulfill the dual purposes noted above. The titles “paralegal” and
“legal assistant” are sometimes coupled with a descriptor of the paralegal’s status, e.g.,
“senior paralegal” or “paralegal coordinator,” or of the area of practice in which the
paralegal works, e.g., “litigation paralegal” or “probate paralegal.” Titles that are
commonly used to identify lawyers, such as “associate” or “counsel,” are misleading and
inappropriate. See, e.g., Comment to New Mexico Rule 20-104 (warning against the use
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of the title “associate” since it may be construed to mean associate-attorney).
Most state guidelines specifically endorse paralegals signing correspondence so

long as their status as a paralegal is clearly indicated by an appropriate title. See ABA
Informal Opinion 1367 (1976).

GUIDELINE 5: A LAWYER MAY IDENTIFY PARALEGALS BY NAME AND
TITLE ON THE LAWYER’S LETTERHEAD AND ON BUSINESS CARDS
IDENTIFYING THE LAWYER’S FIRM.

Ý±³³»²¬ Ì± Ù«·¼»´·²» ë

Under Guideline 4, above, a lawyer who employs a paralegal has an obligation
to ensure that the status of the paralegal as a nonlawyer is fully disclosed. The primary
purpose of this disclosure is to avoid confusion that might lead someone to believe that
the paralegal is a lawyer. The identification suggested by this guideline is consistent with
that objective while also affording the paralegal recognition as an important member of
the legal services team.

ABA Informal Opinion 1527 (1989) provides that nonlawyer support personnel,
including paralegals, may be listed on a law firm’s letterhead and reiterates previous
opinions that approve of paralegals having business cards. See also ABA Informal
Opinion 1185 (1971). The listing must not be false or misleading and “must make it
clear that the support personnel who are listed are not lawyers.”

All state guidelines and ethics opinions that address the issue approve of business
cards for paralegals, so long as the paralegal’s status is clearly indicated. See, e.g., Florida
State Bar Ass’n. Comm. on Prof’l Ethics, Op. 86-4 (1986); Kansas Bar Ass’n, Prof’l
Ethical Op. 85-4; State Bar of Michigan Standing Comm. on Prof’l and Judicial Ethics,
RI-34 (1989); Minnesota Lawyers’ Prof’l Responsibility Bd., Op. 8 (1974). Some
authorities prescribe the contents and format of the card or the title to be used. E.g.,
Georgia Guidelines for Attorneys Utilizing Paralegals, State Disciplinary Board Advisory
Op. No. 21 (1977); Iowa State Bar Ethical Guidelines for Legal Assistants in Iowa,
Guideline 4; South Carolina Bar Ethics Op. 88-06; and Texas General Guidelines for the
Utilization of the Services of Legal Assistants by Attorneys, Guideline VIII. All agree the
paralegal’s status must be clearly indicated and the card may not be used in a deceptive
way. Some state rules, such as New Hampshire Supreme Court Rule 7, approve the use
of business cards noting that the card should not be used for unethical solicitation.

Most states with guidelines on the use of paralegal services permit the listing
of paralegals on firm letterhead. A few states do not permit attorneys to list paralegals
on their letterhead. E.g., State Bar of Georgia Disciplinary Board Opinion Number 21
“Guidelines for Attorneys Utilizing Paralegals,” 1(b); New Hampshire Supreme Court
Rule 35, Sub-Rule 7; New Mexico Supreme Court Rule 20-113 and South Carolina Bar
Guidelines for the Utilization by Lawyers of the Services of Legal Assistants Guideline
VI. These states rely on earlier ABA Informal Opinions 619 (1962), 845 (1965), and 1000
(1977), all of which were expressly withdrawn by ABA Informal Opinion 1527. These
earlier opinions interpreted the predecessor Model Code DR 2-102 (A), which, prior to
Bates v. State Bar of Arizona, 433 U.S. 350 (1977), had strict limitations on the information
that could be listed on letterheads. In light of the United States Supreme Court opinion in
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Peel v. Attorney Registration and Disciplinary Comm’n of Illinois, 496 U.S. 91 (1990), it
may be that a restriction on letterhead identification of paralegals that is not deceptive and
clearly identifies the paralegal’s status violates the First Amendment rights of the lawyer.

More than 20 states have rules or opinions that explicitly permit lawyers to list
names of paralegals on their letterhead stationery, including Arizona, Connecticut,
Florida, Illinois, Indiana, Kentucky, Michigan, Mississippi, Missouri, Nebraska,
New York, North Carolina, Oregon, South Dakota, Texas, Virginia, and Washington.

The Model Code of Ethics and Professional Responsibility of the National Federation
of Paralegal Associations indicates that the paralegal’s “title shall be included if the
paralegal’s name appears on business cards, letterheads, brochures, directories, and
advertisements.” Canon 6, EC-6.2. NFPA Informal Ethics and Disciplinary Opinion No.
95-2 provides that a paralegal may be identified with name and title on law firm letterhead
unless such conduct is prohibited by the appropriate state authority.

GUIDELINE 6: A LAWYER IS RESPONSIBLE FOR TAKING REASONABLE
MEASURES TO ENSURE THAT ALL CLIENT CONFIDENCES ARE
PRESERVED BY A PARALEGAL.

Ý±³³»²¬ ¬± Ù«·¼»´·²» ê

A fundamental principle in the client-lawyer relationship is that the lawyer must not
reveal information relating to the representation. Model Rule 1.6. A client must feel free
to discuss whatever he/she wishes with his/her lawyer, and a lawyer must be equally free
to obtain information beyond that volunteered by his/her client. The ethical obligation
of a lawyer to hold inviolate the confidences and secrets of the client facilitates the full
development of the facts essential to proper representation of the client and encourages
laypersons to seek early legal assistance. EC 4-1, Model Code. “It is a matter of common
knowledge that the normal operation of a law office exposes confidential professional
information to nonlawyer employees of the office. . . this obligates a lawyer to exercise
care in selecting and training employees so that the sanctity of all confidences and secrets
of clients may be preserved.” EC 4-2, Model Code.

Model Rule 1.6 applies not only to matters communicated in confidence by the
client, but also to all information relating to the representation, whatever its source.
Pursuant to the rule, a lawyer may not disclose such information except as authorized
or required by the Rules of Professional Conduct or other law. Further, a lawyer must
act competently to safeguard information relating to the representation of a client against
inadvertent or unauthorized disclosure by the lawyer or “other persons who are participating
in the representation of the client or who are subject to the lawyer supervision.” Model
Rule 1.6, Comment 15. It is therefore the lawyer’s obligation to instruct clearly and to
take reasonable steps to ensure that paralegals preserve client confidences.

Model Rule 5.3 requires a lawyer having direct supervisory authority over a
paralegal to make reasonable efforts to ensure that the person’s conduct is compatible
with the professional obligations of the lawyer. Comment 1 to Model Rule 5.3 makes it
clear that a lawyer must give “such assistants appropriate instruction and supervision
concerning the ethical aspects of their employment, particularly regarding the obligation
not to disclose information relating to the representation of the client, and should be
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responsible for their work product.” Disciplinary Rule 4-101(D) under the Model Code
provides that: “A lawyer shall exercise reasonable care to prevent his employees, associates
and others whose services are utilized by him from disclosing or using confidences or
secrets of a client. . . .” Nearly all states that have guidelines for utilization of paralegals
require the lawyer “to instruct legal assistants concerning client confidences and to
exercise care to ensure the legal assistants comply with the Code in this regard.” See, e.g.
New Hampshire Rule 35, Sub-Rule 4; Kentucky Supreme Court Rule 3.700, Sub-Rule 4;
Indiana Rules of Prof’l Responsibility, Guideline 9.10.

Model Rule 5.3 further extends responsibility for the professional conduct of
paralegals to a “partner, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm.” Lawyers with managerial
authority within a law firm are required to make reasonable efforts to establish internal
policies and procedures designed to provide reasonable assurance that paralegals in the
firm act in a way compatible with the relevant rules of professional conduct. Model Rule
5.3(a), Comment 2.

The NFPA Model Code of Professional Ethics and Responsibility and Guidelines
for Enforcement, EC-1.5 states that a paralegal “shall preserve all confidential information
provided by the client or acquired from other sources before, during, and after the course
of the professional relationship.” Further, NFPA EC-1.5(a) requires a paralegal to be
aware of and abide by all legal authority governing confidential information in
the jurisdiction in which the paralegal practices and prohibits any use of confidential
information to the disadvantage of a client. Likewise, the NALA Code of Ethics and
Professional Responsibility, Canon 7 states that, “A legal assistant must protect the
confidences of the client and must not violate any rule or statute now in effect or hereafter
enacted controlling the doctrine of privileged communications between a client and
an attorney.” Likewise, NALA Guidelines state that paralegals should “preserve the
confidences and secrets of all clients; and understand the attorney’s code of professional
responsibility and these guidelines in order to avoid any action which would involve the
attorney in a violation of that code, or give the appearance of professional impropriety.”
NALA Guideline 1 and Comment.

GUIDELINE 7: A LAWYER SHOULD TAKE REASONABLE MEASURES TO
PREVENT CONFLICTS OF INTEREST RESULTING FROM A PARALEGAL’S
OTHER EMPLOYMENT OR INTERESTS.

Ý±³³»²¬ ¬± Ù«·¼»´·²» é

Loyalty and independent judgment are essential elements in the lawyer’s relationship
to a client. Model Rule 1.7, comment 1. The independent judgment of a lawyer should
be exercised solely for the benefit of his client and free from all compromising influences
and loyalties. EC 5.1. Model Rules 1.7 through 1.13 address a lawyer’s responsibility to
prevent conflicts of interest and potential conflicts of interest. Model Rule 5.3 requires
lawyers with direct supervisory authority over a paralegal and partners/lawyers with
managerial authority within a law firm to make reasonable efforts to ensure that the conduct
of the paralegals they employ is compatible with their own professional obligations,
including the obligation to prevent conflicts of interest. Therefore, paralegals should be
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instructed to inform the supervising lawyer and the management of the firm of any interest
that could result in a conflict of interest or even give the appearance of a conflict. The
guideline intentionally speaks to “other employment” rather than only past employment
because there are instances where paralegals are employed by more than one law firm at
the same time. The guideline’s reference to “other interests” is intended to include personal
relationships as well as instances where the paralegal may have a financial interest (i.e.,
as a stockholder, trust beneficiary, or trustee, etc.) that would conflict with the clients in
the matter in which the lawyer has been employed.

“Imputed Disqualification Arising from Change in Employment by Non-Lawyer
Employee,” ABA Informal Opinion 1526 (1988), defines the duties of both the present
and former employing lawyers and reasons that the restrictions on paralegals’ employment
should be kept to “the minimum necessary to protect confidentiality” in order to prevent
paralegals from being forced to leave their careers, which “would disserve clients as well
as the legal profession.” The Opinion describes the attorney’s obligations (1) to caution the
paralegal not to disclose any information and (2) to prevent the paralegal from working
on any matter on which the paralegal worked for a prior employer or respecting which
the employee has confidential information.

Disqualification is mandatory where the paralegal gained information relating
to the representation of an adverse party while employed at another law firm and has
revealed it to lawyers in the new law firm, where screening of the paralegal would be
ineffective, or where the paralegal would be required to work on the other side of the
same or substantially related matter on which the paralegal had worked while employed
at another firm. When a paralegal moves to an opposing firm during ongoing litigation,
courts have held that a rebuttable presumption exists that the paralegal will share client
confidences. See, e.g., Phoenix v. Founders, 887 S.W.2d 831, 835 (Tex. 1994) (the
presumption that confidential information has been shared may be rebutted upon showing
that sufficient precautions were taken by the new firm to prevent disclosure including that
it (1) cautioned the newly-hired paralegal not to disclose any information relating to
representation of a client of the former employer; (2) instructed the paralegal not to work
on any matter on which he or she worked during prior employment or about which he or
she has information relating to the former employer’s representation; and (3) the new firm
has taken reasonable measures to ensure that the paralegal does not work on any matter
on which he or she worked during the prior employment, absent the former client’s
consent). But, adequate and effective screening of a paralegal may prevent disqualification
of the new firm. Model Rule 1.10, comment 4. Adequate and effective screening gives
a lawyer and the lawyer’s firm the opportunity to build and enforce an “ethical wall” to
preclude the paralegal from any involvement in the client matter that is the subject of
the conflict and to prevent the paralegal from receiving or disclosing any information
concerning the matter. ABA Informal Opinion 1526 (1988). The implication of the
ABA’s informal opinion is that if the lawyer, and the firm, do not implement a procedure
to effectively screen the paralegal from involvement with the litigation, and from
communication with attorneys and/or co-employees concerning the litigation, the lawyer
and the firm may be disqualified from representing either party in the controversy. See
In re Complex Asbestos Litigation, 232 Cal. App. 3d 572, 283 Cal. Rptr. 732 (1991) (law
firm disqualified from nine pending asbestos cases because it failed to screen paralegal
that possessed attorney-client confidences from prior employment by opposing counsel).

Some courts hold that paralegals are subject to the same rules governing imputed
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disqualification as are lawyers. In jurisdictions that do not recognize screening devices
as adequate protection against a lawyer’s potential conflict in a new law firm, neither a
“cone of silence” nor any other screening device will be recognized as a proper or effective
remedy where a paralegal who has switched firms possesses material and confidential
information. Zimmerman v. Mahaska Bottling Company, 19 P.3d 784, 791-792 (Kan.
2001) (“[W]here screening devices are not allowed for lawyers, they are not allowed for
non-lawyers either.”); Koulisis v. Rivers, 730 So. 2d 289 (Fla. Dist. Ct. App. 1999) (firm
that hired paralegal with actual knowledge of protected information could not defeat
disqualification by showing steps taken to screen the paralegal from the case); Ala. Bar
R-02-01, 63 Ala. Law 94 (2002). These cases do not mean that disqualification is mandatory
whenever a nonlawyer moves from one private firm to an opposing firm while there is
pending litigation. Rather, a firm may still avoid disqualification if (1) the paralegal has
not acquired material or confidential information regarding the litigation, or (2) if the
client of the former firm waives disqualification and approves the use of a screening
device or ethical wall. Zimmerman, 19 P.3d at 822.

Other authorities, consistent with Model Rule 1.10(a), differentiate between
lawyers and nonlawyers. In Stewart v. Bee Dee Neon & Signs, Inc., 751 So. 2d 196 (Fla.
Dist. Ct. App. 2000) the court disagreed with the Koulisis rule that paralegals should be
held to the same conflicts analyses as lawyers when they change law firms. In Stewart, a
secretary moved from one law firm to the opposing firm in mid-litigation. While Florida
would not permit lawyer screening to defeat disqualification under these circumstance,
the Stewart court emphasized that “it is important that non-lawyer employees have as
much mobility in employment opportunity as possible” and that “any restrictions on the
non-lawyer’s employment should be held to the minimum necessary to protect confidentiality
of client information.” Stewart, 751 So. 2d at 203 (citing ABA Informal Opinion 1526
(1988)). The analysis in Stewart requires the party moving for disqualification to prove
that the nonlawyer actually has confidential information, and that screening has not
and can not be effectively implemented. Id. at 208. In Leibowitz v. The Eighth Judicial
District Court of the State of Nevada, 79 P.3d 515 (2003), the Supreme Court of Nevada
overruled its earlier decision in Ciaffone v. District Court, 113 Nev. 1165, 945 P.2d 950
(1997), which held that screening of nonlawyer employees would not prevent disqualification.
In Leibowitz, the court held that when a firm identifies a conflict, it has an absolute duty to
screen and to inform the adversarial party about the hiring and the screening mechanisms.
The Court emphasized that disqualification is required when confidential information
has been disclosed, when screening would be ineffective, or when the affected employee
would be required to work on the case in question.

Still other courts that approve screening for paralegals compare paralegals to
former government lawyers who have neither a financial interest in the outcome of a
particular litigation, nor the choice of which clients they serve. Smart Industries Corp.
v. Superior Court County of Yuma, 876 P.2d 1176, 1184 (Ariz. App. 1994) (“We believe
that this reasoning for treating government attorneys differently in the context of imputed
disqualification applies equally to nonlawyer assistants . . .”); accord, Hayes v. Central
States Orthopedic Specialists, Inc., 51 P.3d 562 (Okla. 2002); Model Rule 1.11(b) and (c).

Comment 4 to Model Rule 1.10(a) states that the rule does not prohibit representation
by others in the law firm where the person prohibited from involvement in a matter is a
paralegal. But, paralegals “ordinarily must be screened from any personal participation in
the matter to avoid communication to others in the firm of confidential information that
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both the nonlawyers and the firm have a legal duty to protect.” Id.
Because disqualification is such a drastic consequence for lawyers and their firms,

lawyers must be especially attuned to controlling authority in the jurisdictions where they
practice. See generally, Steve Morris and Christina C. Stipp, Ethical Conflicts Facing
Litigators, ALI SH009ALI-ABA 449, 500-502 (2002).

To assist lawyers and their firms in discharging their professional obligations under
the Model Rules, the NALA Guidelines require paralegals “to take any and all steps
necessary to prevent conflicts of interest and fully disclose such conflicts to the supervising
attorney” and warns paralegals that any “failure to do so may jeopardize both the attorney’s
representation and the case itself.” NALA, Comment to Guideline 1. NFPA Model Code
of Professional Ethics and Responsibility and Guidelines for Enforcement, EC-1.6
requires paralegals to avoid conflicts of interest and to disclose any possible conflicts to
the employer or client, as well as to the prospective employers or clients. NFPA, EC-1.6
(a)-(g).

GUIDELINE 8: A LAWYER MAY INCLUDE A CHARGE FOR THE WORK
PERFORMED BY A PARALEGAL IN SETTING A CHARGE AND/OR BILLING
FOR LEGAL SERVICES.

Ý±³³»²¬ ¬± Ù«·¼»´·²» è

In Missouri v. Jenkins, 491 U.S. 274 (1989), the United States Supreme Court
held that in setting a reasonable attorney’s fee under 28 U.S.C. § 1988, a legal fee may
include a charge for paralegal services at “market rates” rather than “actual cost” to the
attorneys. In its opinion, the Court stated that, in setting recoverable attorney fees, it starts
from “the self-evident proposition that the ‘reasonable attorney’s fee’ provided for by
statute should compensate the work of paralegals, as well as that of attorneys.” Id. at 286.
This statement should resolve any question concerning the propriety of setting a charge
for legal services based on work performed by a paralegal. See also, Alaska Rules of Civil
Procedure Rule 79; Florida Statutes Title VI, Civil Practice & Procedure, 57.104; North
Carolina Guideline 8; Comment to NALA Guideline 5; Michigan Guideline 6. In addition
to approving paralegal time as a compensable fee element, the Supreme Court effectively
encouraged the use of paralegals for the cost-effective delivery of services. It is important
to note, however, that Missouri v. Jenkins does not abrogate the attorney’s responsibili-
ties under Model Rule 1.5 to set a reasonable fee for legal services, and it follows that
those considerations apply to a fee that includes a fee for paralegal services. See also,
South Carolina Ethics Advisory Opinion 96-13 (a lawyer may use and bill for the services
of an independent paralegal so long as the lawyer supervises the work of the paralegal and,
in billing the paralegal’s time, the lawyer discloses to the client the basis of the fee and
expenses).

It is important to note that a number of court decisions have addressed or
otherwise set forth the criteria to be used in evaluating whether paralegal services should
be compensated. Some requirements include that the services performed must be legal in
nature rather than clerical, the fee statement must specify in detail the qualifications of the
person performing the service to demonstrate that the paralegal is qualified by education,
training or work to perform the assigned work, and evidence that the work performed by
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the paralegal would have had to be performed by the attorney at a higher rate. Because
considerations and criteria vary from one jurisdiction to another, it is important for the
practitioner to determine the criteria required by the jurisdiction in which the practitioner
intends to file a fee application seeking compensation for paralegal services.

GUIDELINE 9: A LAWYER MAY NOT SPLIT LEGAL FEES WITH A
PARALEGAL NOR PAY A PARALEGAL FOR THE REFERRAL OF LEGAL
BUSINESS. A LAWYER MAY COMPENSATE A PARALEGAL BASED ON
THE QUANTITY AND QUALITY OF THE PARALEGAL’S WORK AND THE
VALUE OF THAT WORK TO A LAW PRACTICE, BUT THE PARALEGAL’S
COMPENSATION MAY NOT BE CONTINGENT, BYADVANCE AGREEMENT,
UPON THE OUTCOME OF A PARTICULAR CASE OR CLASS OF CASES.

Ý±³³»²¬ ¬± Ù«·¼»´·²» ç

Model Rule 5.4 and DR 3-102(A) and 3-103(A) under the Model Code clearly
prohibits fee “splitting” with paralegals, whether characterized as splitting of contingent
fees, “forwarding” fees, or other sharing of legal fees. Virtually all guidelines adopted by
state bar associations have continued this prohibition in one form or another. See, e.g.,
Connecticut Guideline 7, Kentucky Supreme Court Rule 3.700, Sub-Rule 5; Michigan
Guideline 7; Missouri Guideline III; North Carolina Guideline 8; New Hampshire Rule
35, Sub-Rules 5 and 6; R.I. Sup. Ct. Art. V. R. 5.4; South Carolina Guideline V. It appears
clear that a paralegal may not be compensated on a contingent basis for a particular case
or be paid for “signing up” clients for representation.

Having stated this prohibition, however, the guideline attempts to deal with the
practical consideration of how a paralegal may be compensated properly by a lawyer
or law firm. The linchpin of the prohibition seems to be the advance agreement of the
lawyer to “split” a fee based on a pre-existing contingent arrangement.7 See, e.g., Matter
of Struthers, 877 P.2d 789 (Ariz. 1994) (an agreement to give to nonlawyer all fees resulting
from nonlawyer’s debt collection activities constitutes improper fee splitting); Florida
Bar v. Shapiro, 413 So. 2d 1184 (Fla. 1982) (payment of contingent salary to nonlawyer
based on total amount of fees generated is improper); State Bar of Montana, Op. 95-0411
(1995) (lawyer paid on contingency basis for debt collection cannot share that fee with a
nonlawyer collection agency that worked with lawyer).

There is no general prohibition against a lawyer who enjoys a particularly profitable
period recognizing the contribution of the paralegal to that profitability with a discretionary
bonus so long as the bonus is based on the overall success of the firm and not the fees
generated from any particular case. See, e.g., Philadelphia Bar Ass’n Prof. Guidance
Comm., Op. 2001-7 (law firm may pay nonlawyer employee a bonus if bonus is not tied
to fees generated from a particular case or class of cases from a specific client); Va. St.
Bar St. Comm. of Legal Ethics, Op. 885 (1987) (a nonlawyer may be paid based on the

In its Rule 5.4 of the Rules of Professional Conduct, the District of Columbia permits lawyers
to form legal service partnerships that include non-lawyer participants. Comments 5 and 6 to
that rule, however, state that the term “nonlawyer participants” should not be confused with
the term “nonlawyer assistants” and that “[n]onlawyer assistants under Rule 5.3 do not have
managerial authority or financial interests in the organization.”
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percentage of profits from all fees collected by the lawyer). Likewise, a lawyer engaged
in a particularly profitable specialty of legal practice is not prohibited from compensating
the paralegal who aids materially in that practice more handsomely than the compensation
generally awarded to paralegals in that geographic area who work in law practices
that are less lucrative. Indeed, any effort to fix a compensation level for paralegals and
prohibit great compensation would appear to violate the federal antitrust laws. See, e.g.,
Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

In addition to the prohibition on fee splitting, a lawyer also may not provide direct
or indirect remuneration to a paralegal for referring legal matters to the lawyer. See
Model Guideline 9; Connecticut Guideline 7; Michigan Guideline 7; North Carolina
Guideline 8. See also, Committee on Prof’l Ethics & Conduct of Iowa State Bar Ass’n
v. Lawler, 342 N.W. 2d 486 (Iowa 1984) (reprimand for lawyer payment of referral fee);
Trotter v. Nelson, 684 N.E.2d 1150 (Ind. 1997) (wrongful to pay to nonlawyer five per-
cent of fees collected from a case referred by the nonlawyer).

GUIDELINE 10: A LAWYER WHO EMPLOYS A PARALEGAL SHOULD
FACILITATE THE PARALEGAL’S PARTICIPATION IN APPROPRIATE
CONTINUING EDUCATION AND PRO BONO PUBLICO ACTIVITIES.

Ý±³³»²¬ ¬± Ù«·¼»´·²» ïð

For many years the Standing Committee on Paralegals has advocated that formal
paralegal education generally improves the legal services rendered by lawyers employing
paralegals and provides a more satisfying professional atmosphere in which paralegals
may work. Recognition of the employing lawyer’s obligation to facilitate the paralegal’s
continuing professional education is, therefore, appropriate because of the benefits to both
the law practice and the paralegals and is consistent with the lawyer’s own responsibility to
maintain professional competence under Model Rule 1.1. See also EC 6-2 of the Model
Code. Since these Guidelines were first adopted by the House of Delegates in 1991,
several state bar associations have adopted guidelines that encourage lawyers to promote
the professional development and continuing education of paralegals in their employ,
including Connecticut, Idaho, Indiana, Michigan, New York, Virginia, Washington, and
West Virginia. The National Association of Legal Assistants Code of Ethics and Professional
Responsibility, Canon 6, calls on paralegals to “maintain a high degree of competency
through education and training . . . and through continuing education. . . .” and the
National Federation of Paralegal Associations Model Code of Ethics and Professional
Responsibility, Canon 1.1, states that a paralegal “shall achieve and maintain a high level
of competence” through education, training, work experience and continuing education.

The Standing Committee is of the view that similar benefits accrue to the lawyer
and paralegal if the paralegal is included in the pro bono publico legal services that a
lawyer has a clear obligation to provide under Model Rule 6.1 and, where appropriate,
the paralegal is encouraged to provide such services independently. The ability of a law
firm to provide more pro bono publico services is enhanced if paralegals are included.
Recognition of the paralegal’s role in such services is consistent with the role of the
paralegal in the contemporary delivery of legal services generally and is also consistent
with the lawyer’s duty to the legal profession under Canon 2 of the Model Code. Several
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state bar associations, including Connecticut, Idaho, Indiana, Michigan, Washington and
West Virginia, have adopted a guideline that calls on lawyers to facilitate paralegals’
involvement in pro bono publico activities. One state, New York, includes pro bono work
under the rubric of professional development. (See Commentary to Guideline VII of the
New York State Bar Association Guidelines for the Utilization by Lawyers of the Service
of Legal Assistants, adopted June 1997.) The National Federation of Paralegal Associations
Model Code of Ethics and Professional Responsibility and Guidelines for Enforcement,
Canon 1.4, states that paralegals “shall serve the public interest by contributing to the
improvement of the legal system and delivery of quality legal services, including pro
bono publico legal services.” In the accompanying Ethical Consideration 1.4(d), the
Federation asks its members to aspire to contribute at least 24 hours of pro bono services
annually.
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D ISC L A IM E R

ThisH a ndbookha sbeen prepa redbytheKnoxvilleB a rA ssocia tion Una uthorizedP ra cticeof

L a w C om m itteea sa serviceto la wyerswho em ploynon-la wyerpersonnelto a ssistthem in

theirpra ctice.In prepa ring thisH a ndbookitwa sourhopetha twewouldbea bleto a idboth

la wyersa nd non-la wyersin recognizing situa tionstha twould constitute the una uthorized

pra cticeofla w.W erecognizetha tin m a nyca sestherea reno ha rda ndfa sta nswersa sto wha t

constitutestheuna uthorizedpra cticeof la w,butitisourhopetha tthisH a ndbookhighlights

a rea stha tboth la wyersa ndtheirsupportsta ffshouldrecognizea sa rea sordutiesreservedfor

licensed a ttorneys.B eca usethisbook ca n notcovereverypossiblesitua tion wherea non-

la wyerm a yquestion whetherornottheya re fa ced with a ta sk tha tm a yconstitute the

una uthorizedpra cticeofla w,weurgeyou tha t,when in doubt,a non-la wyersta ffshoulda ska

la wyerforguida nce a nd the la wyer,if unsureof the properresponse,should conta ctthe

TennesseeB oa rdof P rofessiona lR esponsibilityforguida nce.
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A bbrevia tionsUsedin theText

AB P R@:TheB oa rdof P rofessiona lR esponsibility,which enforcestheobliga tionsla wyers
ha veundertheAR P C .@

AR P C@:TheR ulesof P rofessiona lC onduct,which a reconta inedin TennesseeSuprem e
C ourtR ule8 .TheR P C esta blishestheethica ldutieswith which la wyersm ustcom ply.
F a ilureto a bidebytheR P C ca n resultin sa nctionsa ga instthela wyer.

AUP L@:Theuna uthorizedpra cticeof la w.
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I.R UL E SG O VE R N IN G TH E UN A UTH O R IZ E D P R A C TIC E O F L A W

Tennessee=sUP L sta tutesa ys,

N o person sha llenga ge in theApra ctice of la w@ordo Ala w
business@Yunless such person ha s been duly licensed
therefore.1

Thefirststep in understa nding thescopeof thisla w isto definetheApra cticeofla w@a ndAla w
business.@

AL a w business@m ea ns

2

In otherwordstheAla w business@involves:

R eceiving pa ym entforlega la dvice,

R eceiving pa ym entforprepa ring lega ldocum ents(directlyorindirectly),or

R eceiving pa ym entforrepresenting som eonein obta ining som ething to which tha t
person isentitledunderthela w.

AP ra cticeof la w@m ea ns

1 Tenn.C odeA nn.'23-3-103(a )(Supp.2001)
2 Id'23-3-101(1)(em pha sisa ndform a tting a dded)
3 Id'23-3-101(2)(em pha sisa ndform a tting a dded)
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TheApra cticeof la w,@therefore,involves

R epresenting a notherperson beforea courtorothertribuna lor

P repa ring docum entsin a m a tterpending in thetribuna l.

Thesedefinitionsbring usslightlycloserto understa nding wha ta m ountsto a UP L a ctivity,butthey
do notprovidea listof wha ttypeof workm ustbeperform edbyla wyersa ndwha tworkm a y
beperform edbynon-la wyers.Lim iting thepra cticeofla w to m em bersoftheba rprotectsthe
public a ga instrendition of lega lservicesbyunqua lified persons.Thesta tesetsa va rietyof
qua lifica tionsforla wyers.Som eoftherulesa redesignedto preventa person from obta ining a
la w licenseif he/shedoesnotha vetheskillnecessa ryto representclientscom petently.

A pplica ntsfora la w licensem ust,

M eetcerta in educa tiona lrequirem entsbeforebeing licenseda nd

P a sstheba rexa m to m a kesuretha ttheireduca tion wa sa dequa te.

A ftera dm ission to theba r,thesta tewa ntsto ensuretha tla wyersrem a in com petent,

Theym ustcontinuetheireduca tion with sem ina rseveryyea rto m a inta in a license;a nd

Iftheydevia tefrom theethica lsta nda rdstheya resworn to uphold,theya resubjectto
sa nctionsthrough theB P R .Thesesa nctionsra ngefrom a priva tereprim a ndto lossof
thelicenseto pra cticela w.

H olding a la w licenseisa "privilege,"thecourtstellus,nota "right."In otherwords,if you wa ntto
bea la wyer,you a cceptyourlicensewith theundersta nding tha tthesta teha stherightto ta ke
tha tlicensea w a y.Thisa llowsthesta teto overseehow skillfula la wyeris.Still,tha tdoesnot
expla in whya non-la wyerisprohibitedfrom doing thingstha tthenon-la wyerisa sca pa bleof
doing a sa la wyer.

"Instea d of sim plyprohibiting non-la wyersfrom providing lega lservices,why
doesn'tthesta tejustha veeduca tion a ndtesting fornon-la wyerswho w a ntto
providea specific lega lservice?"

In genera l,when thesta teconsidersregula tion of a nybusinessorprofession,thepeoplewho
wouldbesubjectto tha tregula tion often object.

Unfortuna tely,thereisno such list,which m a ym a keonewonder,

AIf itisso ha rdto identifywha tUP L is,whyisita ga instthela w?@

Thecom m entsto R ule5 .5 of theR ulesof P rofessiona lC onductprom ulga tedbytheTennessee
Suprem eC ourta ddressthequestion.

[L]im iting thepra cticeof la w to m em bersof theba rprotectsthepublic a ga inst
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rendition of lega lbyunqua lifiedpersons.4

Thesequa lifica tionsform theprim a ryrea son tha tonlyla wyersa rea llowedto offerlega l
services.

4 TSC R 8 ,R ule5 .5 ,cm t.1

II.UP L A N D L A W YE R S
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P E N A LTIE S

Therea rethreepossiblepena ltiesforpra cticing la w withouta license:

1. A person engaged in UPL is guilty of a crime;
2. An unlicensed person performing legal services could be liable for

damages to the client if the legal work is not done properly; and
3. A lawyer could be disciplined for helping someone in UPL activity.

TheR P C sa ys,AA la wyersha llnot(a )pra cticela w in a jurisdiction wheredoing so viola testhe
regula tionsof the lega l profession in tha tjurisdiction;or (b) a ssista person in the
perform a nceof a ctivitytha tconstitutestheuna uthorizedpra cticeof la w.@5

C om m ent2to thisruleprovides:

P a ra gra ph (b) does notprohibita la wyer from em ploying the services of
pa ra professiona lsa nd delega ting functionsto them , so long a sthe la wyersupervisesthe
delega tedworka ndreta insresponsibilityfortheirwork.SeeR P C 5 .3.Likewise,itdoesnot
prohibitla wyersfrom providing professiona la dvice a nd instruction to non-la wyerswhose
em ploym entrequiresknowledgeofthela w,such a scla im sa djusters,em ployeesoffina ncia lor
com m ercia linstitutions,socia lworkers,a ccounta nts,a ndpersonsem ployedin governm ent
a gencies.In a ddition,a la wyerm a ycounselnon-la wyerswho wish to proceed .6

Thela wyerca nnotincurcivilorcrim ina llia bilityforpra cticing la w withouta licensebeca use
thela wyer,bydefinition,islicensed.7 B utla wyerswho holda ctivelicensesdo run riskswhen
UP L a ctivitiesoccurin theiroffices.

A la wyerm a ybelia bleto clientswho ha vebeen da m a gedbythenegligenceof thela wyer=s
em ployee,justa sa nyem ployerm a ybelia blefora n em ployee=sconduct.8

5 TSC R 8 ,R ule5 .5
6 TSC R 8 ,R ule5 .5 ,cm t.2
7 W ea renotdiscussing herela wyerswhoselicensesha vebeen suspendedorrevokedorla wyerslicensedonly
in a nothersta te.

8 F ortheem ployerto belia ble,theem ployeem ustbea cting within theAscopeof em ploym ent.@See,e.g.,
Tenn.F a rm ersM ut.Ins.C o.v.A m erica n M ut.Lia b.Ins.C o.,8 40S.W .2d933(Tenn.C t.A pp.1992).In
thecontextof a ttorneylia bility,see,e.g.,C ollinsv.B inkley,7 5 0S.W .2d7 37 (Tenn.198 8 );Stinson v.B ra nd,
7 38 S.W .2d18 6 (Tenn.198 7 ).

III.E X E R C ISE S

E X E R C ISE #1
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P a rtA

M r.a ndM rs.Sellers,a greedto selltheirpropertyto M r.A A B roker,a rea lesta tea gent,for
$16 ,000.Thesa lescontra ct,however,na m edM r.B B B roker(A A 'sbrother)a sthebuyer.The
buyera greedto pa ytheSellers$1,000in ca sh a tclosing,with therem a ining $15 ,000pa ya blein
sixm onths.The contra cta lso sa id tha tM r.B rokerwould give the Sellersa note forthe
$15 ,000,with thepropertyserving a scolla tera l.

Typica lly,thistra nsa ction wouldinvolvethefollowing docum ents:

D eedfrom theSellersto B B B roker,

P rom issoryN otefrom B B B rokerto theSellers,

D eedof Trustfrom B B B roker(a ndhisspouse,if a ny)to theSeller=strustee.

A A B rokerwa sa long tim eclientof L a w F irm ,a ndhea skedLa w F irm 'sSecreta ryto a rra nge
forLa w F irm to:

C heckthetitleto theproperty,

P repa rea deedwith thena m eof thepurcha serleftbla nk,

P repa rea notefrom B rokerB rothers,Inc.,to M r.a ndM rs.Sellers,a nd

P repa rea deedof trustfrom B rokerB rothers,Inc.,to theSellers'trustee.

Q :W hywouldB rokerha vethedeedlea vethepurcha ser'sna m ebla nk?

A :Testim onya tthetria lwa sunclea r,butitwa sproba blybeca useB rokerpla nnedto sellthe
propertyto a thirdpa rtya ssoon a sheclosedthedea lwith theSellers.If B rokerrecordeda
deedfrom theSellersto him self,hewouldha veto pa ya tra nsferta x.Then,when here-sold
theproperty,tra nsferta xwouldbeduea ga in.

Secreta rya sked La wyer# 1to check the property'stitle,a nd he prepa red a title report.

Secreta rythen prepa redthedocum entsA A B rokerha drequested.B rokerbroughttheSellers
to La w F irm 's office for the closing. M r. a nd M rs. Sellers signed the deed to
A____________,"a ndA A B rokersignedthenotea ndthedeedoftrust,which na m edLa wyer#
1a sthetrustee.Secreta rynota rized thedeed a nd deed of trust.Shega vethedeed to M r.
B rokera ndga vethenotea nddeedof trustto M r.a ndM rs.Sellers.

M r.a ndM rs.Sellerstookthenotea nddeedoftrusthom ea ndputthem in a sa fepla ce.La ter,
theB rokerssoldthepropertyfor$36 ,5 00to M r.a ndM rs.B uyers,filling in theB uyer=sna m e
on thedeedfrom M r.a ndM rs.Sellers.

E ventua lly,M r.B rokerpa idM r.a ndM rs.Sellersonly$4,16 3.11of the$15 ,000dueunder
theprom issorynote.
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Q 1:W ha trecoursedo M r.a ndM rs.Sellersha veto collecttherestof them oneyowedto

them ?

Q 2:La w F irm 'sinstructionsca m efrom M r.B roker.D idLa w F irm owea nydutyto M r.a nd

M rs.Sellers?

Q 3:Secreta ryprepa redthedocum ents.D idsheowea nydutyto M r.a ndM rs.Sellers?

Q 4:La w F irm sentM r.B rokera billforprepa ring thedeeda ndforthetitleexa m ,butM r.

B rokerneverpa idthebill.D oestha ta ffectwhetherLa w F irm oweda dutyto M r.a ndM rs.

Sellers?

Q 5 :Typica lly,L a w F irm wouldha vecha rgedM r.a nd M rs.Sellersa feeforprepa ring the

notea nd deed of trust.In thisca se,La w F irm nevergota round to billing them .D oestha t

a ffectwhetherLa w F irm oweda dutyto M r.a ndM rs.Sellers?

Q 6 :Thecontra ctbetween M r.a ndM rs.Sellersa ndB B B rokeridentifiedB B B rokera sthe

buyer.W hywouldA A B rokertellSecreta ryto m a kethenotefrom B rokerB rothers,Inc.?

TheIm porta nceof R ecording theD eed of Trust:Thepurposeof giving M r.
a nd M rs.Sellersa deed of trustwa sto giveM r.a nd M rs.Sellerstherightto
forecloseif B rokerdidnotpa ythenote.(B yforeclosing,M r.a ndM rs.Sellers
would sellthepropertyto ra isethem oneyto pa ytheba la ncedueunderthe
note).E ven if B rokersoldthepropertyto som eoneelsebeforeB rokerpa idoff
thenote.Thedeedof trustwouldstillbindtheproperty,which m ea nstha tthe
new ownerswouldha veto pa ythedebtto preventtheSellersfrom foreclosing.
Theonlywa ythenew ownerscould a void thisresultisif theydid notknow
a boutthedeed of trust.H owever,rega rdlessof whetherthenew ownersha d
a ctua lknowledgeof thedebt,thela w sa ystha tthenew ownersa re"on notice"
a utom a tica llyif thedeed of trustha sbeen recorded a tthecourthouse.If the
deed of trustwa snotrecorded a nd the new ownersdid notha ve a ctua l
knowledgeofthedebt,M r.a ndM rs.Sellerscouldnotforeclosea ga instthenew
owners.

Q 7 :W hen M r.a ndM rs.B uyersdecidedto buytheproperty,theyha dthetitleexa m ined.

Supposetha tM r.a ndM rs.Sellersha drecordedthedeedof trustfrom B rokerB rothers,

Inc.H ow wouldM r.a ndM rs.B uyersha vefoundthedeedof trustin theircha in of title?

H IN T:To findouttherea rea nydeedsoftrusta ga insttheproperty,thetitleexa m inerwould

check theindexunderthena m eof theperson who owned thepropertya ccording to the
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courthouserecords.W ho ownedthepropertya ccording to theserecordsa tthetim eM r.a nd

M rs.B uyerswouldlooka tthoserecords? W ouldthedeedoftrustha vea ppea redundertha t

owner'sna m e?

Thestoryin E xercise#1com esfrom a 198 7 TennesseeSuprem eC ourtdecision.9 Thesellers

suedthela w firm tha tha ndledtheclosing,a rguing tha ttheyha dlosttheopportunityto collect

theirdebtbeca usethedocum entswerenotprepa redproperly.

Thereweretwo m a jorproblem swith thedocum ents:

1. In theircontra ct,thesellersa greedto fina ncethesa leto a n individua l,butthe
prom issorynotewa sfrom a corpora tion.Sincem a nycorpora tionsha veno
a ssets, the sellersproba bly would notha ve a ccepted a note from the
corpora tion,unlesstheindividua lsigned a sgua ra ntorto pa ythenoteif the
corpora tion didnot.

4. The deed of trust was from the corporation, but the deed from the sellers was

to "________." If the broker had filled in the name of the corporation on the

deed, then the corporation would have been the owner of the property and

entitled to encumber the property with a deed of trust. If the corporation's

name was not filled in on the deed, the deed of trust from the corporation was

worthless because the corporation had no interest in the property.

The sellers decided that the law firm that prepared the documents should be liable for the

loss they sustained when the broker never paid the debt, so they sued both of the lawyers in

the firm. One of the lawyers had written the title report to the broker. The other lawyer had

nothing to do with any part of the transaction. Neither lawyer had seen the documents that

the secretary prepared.10

9 Stinson v.B ra nd,7 38 S.W .2d18 6 ,191(Tenn.198 7 ).
10 Thela wyerswerepa rtners.Thela w sa ystha ta llpa rtnersa relia bleforthea ctsof onepa rtnerorthea ctsof
thepa rtnership=sem ployees.

Since the lawyers had never billed the sellers for anything, and all of their instructions had

come from the broker, they persuaded the trial court to dismiss the case, arguing that they

represented the broker, not the sellers.

The sellers appealed, and the Tennessee Supreme Court sent the case back to the trial court,

ordering the court to hold a trial. The Supreme Court did not rule on whether the lawyers
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were liable to the sellers. That would have to be decided at a trial. There is no appellate court

record of what eventually happened in the case, but in ordering a trial, the Supreme Court

did observe.

W erecognizetha t[thela wyers]insisttha ttheyrepresentedonly[thebroker]in thisca se
a ndtha ttheyfollowedhisinstructionsto theletter.A tbest,however,thetra nsa ction wa s
looselya nd inexpertlyha ndled,with a lega lsecreta rybeing perm itted to conducta n
a ppa rentlyroutinem a tterwithoutsubm itting thelega ldocum entsto herem ployersfor
a pprova l.11

EXERCISE #1

Part B

What would lawyers have done to prevent this problem?

11 Stinson v.B ra nd,7 38 S.W .2d18 6 ,191(Tenn.198 7 ).
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ETHICAL IMPLICATIONS

Itisa lm ostim possiblefora la wyerto pra cticela w effectivelywithoutsta ffsupport.A stheR P C
a cknowledges,

Lawyers generally employ non-lawyers in their practice, including
secretaries, investigators, law student interns, and paraprofessionals. Such
employees act for the lawyer in rendition of the lawyer=s professional
services. A lawyer should give such employees appropriate instruction and
supervision concerning the ethical aspects of their employment, particularly
regarding the obligation not to disclose information relating to the
representation of the client, and should be responsible for their work product.
The measures employed in supervising non-lawyers should take account of
the fact that they do not have legal training and are not subject to professional
discipline.12

However, if the lawyer delegates a task that constitutes UPL, the lawyer will be in violation
of the RPC:

"A lawyer shall not Yassist a person in the performance of an activity that
constitutes the unauthorized practice of law.13

Of course, we have already seen how difficult it can be to identify what UPL activities are.
Some guidance is available to lawyers in the context of assigning work to paralegals:

AM odelG uidelinesfortheUtiliza tion of Lega lA ssista nceServices@a dopted bythe
A B A Sta nding C om m itteeon Lega lA ssista nts.14

Thea nnota tedAM odelSta nda rdsa ndG uidelinesforUtiliza tion of Lega lA ssista nts@
ena ctedbytheN a tiona lA ssocia tion of Lega lA ssista nts,Inc.15

H owever,thereislittleguida ncea va ila blerega rding thescopeof supervision tha tisrequired

for other sta ff m em bers.In a ddition, rega rdless of whether the la wyer a dheres to

recom m endedpolicies,thela wyerisultim a telyresponsibleforthenegligenceofa n em ployee.

12 TSC R ,R ule5 .3cm t.
13 TSC R ,R ule5 .5
14 TheM odelG uidelinesa rea va ila blea ttheA B A =swebsite:a ba net.org/lega la ssts.
15 TheM odelSta nda rdsa rea va ila blea ttheN A L A website:na la .org.

Thebrea dth of thisruleca n beseen in this198 8 TennesseeSuprem eC ourtdecision:Seller

hired La wyerto prepa rea deed to B uyer.O neof L a wyer'sem ployeesprepa red thedeed,

which L a wyerreviewed.H owever,L a wyerdidnotnoticetha tthesection on thedeedforthe

nota ry'sa cknowledgm entdidnotconta in thewords"with whom Ia m persona llya cqua inted."
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W ithoutthesewords,thela w doesnotrecognizea deed a sbeing recorded,even though a

copy of the deed isphysica lly presentin the courthouse records.W hen Seller filed

ba nkruptcy,theba nkruptcytrusteesuedB uyerto recoverthehouse,a lleging tha tthetra nsfer

to B uyerwa svoidbeca usethedeedwa snotrecorded.Theba nkruptcyjudgea greedtha tthe

deedwa snotrecordeda ndtha ttheba nkruptcytrusteewa sthetrueowneroftheproperty,but

thecourta lso sa idtha tthetrusteeheldthepropertyin trustforB uyers.Thecourtorderedthe

trusteeto deedthepropertyto B uyers-a ssoon a sB uyerspa idthecourtcostsa nda ttorneyfees

forthetrustee'sla wsuit.B uyersthen sued La wyerto recovertheseexpenses,a ndthecourt

ruledtha tLa wyerwa slia ble.

A la wyerm ustreview tha ta sta ffm em berprepa res.Ifthenota rypublicdoes

notpersona llyknow theperson signing thedocum ent,thea cknowledgm entm a yrecitetha tthe

signer=sidentitywa sprovedto thenota rybyAsa tisfa ctoryevidence.@
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P O TE N TIA L UP L E X A M P L E SBC R IM IN A L P R A C TIC E

E xa m ple1

C lientca llsofficeofhis/hercivila ttorneya ndspea kswith secreta ry/pa ra lega l.C lienttellssta ff
person tha this/hercollegestudentchildreceiveda speeding ticket.C lientisworrieda boutthe
effectoftheticketon his/herinsura nceprem ium .C lienta skssta ffperson ifhe/shecouldca ll
the D istrictA ttorney=sofficeto find outif there isa nywa yto keep the ticketfrom being
reportedto theSta te.

E xa m ple2

C lientca llscrim ina ldefensea ttorneya ftercrim ina lcha rgeha sbeen dism issedto inquirea bout
ha ving the record expunged.C lientsta testha the/she ha sa job interview nextweek a nd
expectstha ta ba ckground check willbe perform ed bythe potentia lem ployer.C lientis
worried a boutthepotentia ldiscoveryof therecenta rrest.A ttorneyoffersto fileO rderof
E xpungem entforclient.Sincea ttorneyisprepa ring to lea vetown fora weekto a ttenda C L E
conference,a ttorneya skssecreta ryto obta in a bla nk E xpungem entO rderform from the
C lerk=soffice,fillin thebla nks,sign thea ttorney=sna m e,a ndfiletheO rderwith theC ourt.

E xa m ple3

C lientison proba tion forcrim ina lcha rge.C lient=sproba tion officerga vehim /hera listof
proba tion rules,butclientlosthis/hercopy.C lientca nnotrem em berifhe/sheisperm ittedto
tra veloutof thesta tewhilehe/sheison proba tion.C lientca llscrim ina ldefensea ttorney=s
officea nda skssecreta ry/pa ra lega lifhe/shethinksitisoka yforclientto tra velto F lorida fora
fa m ilyreunion nextweek.

E xa m ple4

C itizen ownsa renta lhouse.C itizen=stena ntpa id thism onth=srentwith a check tha twa s
returnedbytheba nkdueto insufficientfunds.C itizen isnotsurewhetherhis/herrem edyisin
civilorcrim ina lcourt.C itizen ca llsD istrictA ttorney=sofficea nda sksthereceptionist(a non-
la wyersupportsta ff)wha the/sheshoulddo to tryto collecttheworthlesscheck.
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E xa m ple5

Secreta ryforcrim ina ldefensea ttorneyca llssecreta ryforA ssista ntD istrictA ttorney.D efense
secreta rytellsD A secreta rytha tdefenda ntwho isscheduledto bein courtfortria ltom orrow
ha sca lled a ndsa ystha the/sheca nnota ppea rin court.W hen defensesecreta ryca lled the
C lerk=soffice,theC lerksa idtha titwouldresettheca seifAsom eonefrom theD A =soffice@will
com eto theC lerk=sofficea ndsa ytha tthecontinua nceisoka y.D efensesecreta rya sksD A
secreta ryto go to theC lerk=sofficeso theca seca n bereset.

E xa m ple6

Victim of crim ecom esto courtforprelim ina ryhea ring in a ssa ultca se.Victim =sfriendsa nd
fa m ilyha vetoldhim /hertha the/sheneedsto suethedefenda ntto recoverm edica lexpenses
rela ted to the a ssa ult.Itha sbeen 10m onthssincethea ssa ultoccurred.W hilevictim is
spea king to D istrictA ttorney=svictim -witnesscoordina tor(non-a ttorneysupportsta ff)outside
thecourtroom ,victim a sksvictim -witnesscoordina torwha the/sheshoulddo to collectm edica l
expensesfrom thedefenda nt.

E xa m ple7

C lientca llsforD ivorcela wyerwho isuna va ila ble.C lientinform sD ivorcela wyer=ssecreta ry
tha thiswifewrongfullyha dhim a rrestedfora ssa ulttwo da ysa go a ndtha twhilecha rgesa re
stillpending theyha vem a deup a ndshewa ntshim to com eba ckto thehouse.C lientwa ntsto
return to hishom eso tha theca n workon hism a rria ge.Secreta ryrespondstha tC lientshould
ha vethewifesign a sta tem enta greeing to hisreturn to thehom ebeforeC lientdoesso.
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IV.W H A TA R E UP L A C TIVITIE SF O R L A W F IR M STA F F ?

W hiletherea reno preciserules,thereisa consensustha tnon-la wyerswho workforla wyers

a renota llowedto enga gein fourcom m on pra ctices.Thefirsttwo a reea syto understa nd,even

if theya renota lwa ysea syto follow:

5. The non-lawyer may not create an attorney-client relationship. This means that

the non-lawyer is not allowed to commit the lawyer to representing the client.

However, if the non-lawyer leads the client to believe that the attorney-client

relationship has been created, the lawyer (and the non-lawyer) will owe duties to that

client just as if the lawyer had intended to create an attorney-client relationship.

6. Enter into a fee agreement with the client. Again, however, the lawyer may be

bound by an agreement the non-lawyer makes with the client.

The next two prohibited practices are the most difficult to define:

7. A non-lawyer may not represent a client in a court or other tribunal except when the

tribunal authorizes appearance by a non-lawyer.

4. A non-lawyer may not give legal advice or opinions.

EXERCISE: # 2: Representation in Court

There are tribunals that explicitly permit a non-lawyer to appear on behalf of a client, such as
the Social Security Administration and the State Board of Equalization. But the definition of
"appearing in court" can be ambiguous when the court's rules are not explicit. For example,
may a non-lawyer appear at a docket call? According to the BPR,
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The[una uthorized pra cticeof la w sta tutes16]would a ppea rto prohibitnon-la wyers
from a ppea ring a sa n a dvoca tein a representa tiveca pa cityin a nycourtproceeding.
The B oa rd ha sa lso previouslyopined tha ta nya ppea ra ncebeforea tribuna lin a
representa tiveca pa cityconstitutesthepra cticeofla w.17 W hen a n individua la ppea rsa t
docketca llsa nda nswerstha tdocketca llon beha lf of a nother,he/sheisa cting in a
representa tiveca pa city.A nya ttorneywho a ssistsa non-la wyerto a ppea rforhim orhis
clientswould then bea ssisting in theuna uthorized pra cticeof la w a nd viola ting the
disciplina ryrules.18

Q 1: Based on this rule, could a non-lawyer employee of a creditor attend a Section 351

Meeting of Creditors in bankruptcy court to question the debtor on behalf of the creditor?

A 1:A ccording to a 1993ca se,thereisno problem with a non-la wyera sking a debtor
questionsa ta Section 35 1m eeting.19

Q 2:W ha tisthedifferencebetween a ppea ring a ta docketca lla nda ppea ring a ta Section 35 1
m eeting?

Q 3:W ouldtheresultha vebeen differentif theperson questioning thedebtorha dbeen a
non-la wyerem ployeeof thecreditor's instea dof the

Q 4:W ha twouldtheresultbeifa non-la wyerem ployeeofa creditorfilledoutform s(such a sa
civilwa rra ntin G enera lSessionsC ourt)to collecta debtforthecreditor?

A 4:In a 1939ca se,20 theTennesseeSuprem eC ourtheldtha tUP L involvedAa ppea ra ncea s
a n a dvoca te@fora notherperson.W hilefilling outtheform a rgua blya m ountedto m a king a n
Aa ppea ra nce@on beha lf of the creditor,itdid nota m ountto being a n Aa dvoca te.@ The
em ployee,therefore,ha dnotenga gedin UP L.

16 Tenn.C odeA nn.'23-3-101(2)(defining theApra cticeof la w);id.'23-3-103(a )(lim iting la w pra cticeto
licenseda ttorneys).
17 O pinion 8 3-F -44(a )
18 F orm a lE thicsO pinion 8 5 -F -94(M a y6 ,198 5 )
19 In R eC lem m ons,15 1B .R .8 6 0(B a nkr.M .D .Tenn.1993)
20 H a vertyF urnitureC o.v.F oust,124S.W .2d6 94(Tenn.1939)
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E X E R C ISE :# 3A M ISC E LL A N E O USSITUA TIO N S

H ow shoulda non-la wyerha ndlethefollowing situa tions?

(1)F ra nkgetsa speeding ticket.H ea skshiswife(who isa chiropra ctor)wha theshoulddo.Is

F ra nk'swifea llowedto givehim a dvice? _________________________________

(2)F ra nkgetsa speeding ticket.H ea skshisneighbor(who isa pa ra lega lin a la w firm )wha the

shoulddo.IsF ra nk'sneighbora llowedto givehim a dvice? _________________

W hya rethesitua tionsin (1)a nd(2)different? ____________________________

(3)La da wna 'sla ndlordwa ntsto evictherform a king lewdcom m entsto othertena nts.F a rleyis

thepa ra lega lwho ha sbeen working on La da wna 'sca sea ndeverytim eheha sseen her,sheha s

been wea ring a ha lter-top a nda towelwra ppeda roundherwa ist.C a n F a rleya dviseLa da wna

wha tto wea rto court?___________________________________

(4)La da wna w a ntsto ca llherboyfrienda sa witnessa tthetria lto testifytha tsheonlym a kes

lewdrem a rkswhen sheison cra ck.C a n F a rleya dviseLa da wna notto bring herboyfriendto

court? ________________________________________________________

(5 )L a da wna a sksF a rleywha ta "deta inerwa rra nt"is.M a yF a rleya nswerherquestion?

________________________________________________________________________

(6 )F a rleydoesnotbelievetha tLa da wna ca n preventtheeviction;buthedoesbelievetha tif

L a da wna willa greeto lea ve(instea dof going to tria l),thela ndlordwillgiveherm oretim eto

m ove.M a yF a rleytellL a da wna tha t?_______________________________

(7)Thela wyerwho willbeha ndling L a da wna=sca sedoesnotbelievetha tLa da wna ca n prevent

eviction;buthedoesbelievetha tif L a da wna willpa ythela ndlord$5 0,thela ndlordwillgive

herm oretim eto m ove.Thela wyera sksF a rleyto tellL a da wna tha t.M a yF a rleyconveytha t

m essa geto La da wna ?__________________________________
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(8 )L a da wna w a ntsto suehergra ndm otherforda m a gesto La da wna 'sdirtbike,which her

gra ndm otherdroveinto a river.M a yF a rleytellL a da wna how to filea la wsuitin G enera l

SessionsC ourt? __________________________________________________________

(9)L a da wna picked up a G enera lSessionsC ourtcivilw a rra ntform from thecourtclerk's

office.Shea sksF a rleyto help herfillitoutbeca usesheca nnotwrite.M a yF a rleyfilltheform

outforher?__________________________________________________________

(10)La da wna w a ntsto suehercousin forsetting herwinning lotteryticketon fire.Thea m ount

in controversyexceedsthe G enera l SessionsC ourtjurisdictiona l lim its.M a yF a rleytell

L a da wna how to filea la wsuitin C ircuitC ourt? ________________________

(11) M a yF a rleyprepa re the com pla intto file in C ircuitC ourta nd give itto La da wna to

file?____________________________________________________________________

E X E R C ISE :#3B

H ow shoulda non-la wyerwho worksin a la wyer'sofficea nswerthesequestionsfrom

(1)C lientin a divorceca se;"H ew a ntsto ha vethekidseveryotherweekend.ShouldIa gree?@

(2)D efenda ntin a debtcollection suit:''C a n Isetup a pa ym entpla n?"

(3)C lientwa ntsa n orderof protection:"W ha twillha ppen when wegetin thecourtroom ?"

(4)C lientbeing evicted:"W ha tshouldIsa yin court?''

(5 )C lientwa ntsto collecta debt:''C a n Itellhim I'llha vehim a rrestedif hewon'tpa y?@

(6 )C lientgota ba d checkfrom som eone:"C a n Itellhim I'llha vehim a rrested if hewon't
pa y?"

(7 )C lientisdissa tisfiedwith theoutcom eof a ca se:"I'm going to thejudge'soffice.W hereis
it?"

(8 )C lientisdissa tisfiedwith servicesreceivedfrom a notherla wyer:"W ha tca n Ido a bouttha t
jerk?"

(9)C lientwa ntsto sueM cD ona ld'sforfiring herforbeing la te:"W ha tca n Ido a boutthis?"
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(10)C lientha sbeen bea ten bya spouse:"W ha tca n Ido a boutthis?"

E X E R C ISE : #3C

H ow shoulda non-la wyersta ff m em bera nswerthesequestionsfrom som eonewho is a
client?

(1)D ivorceca se:"H ew a ntsto ha vethekidseveryotherweekend.ShouldIa gree?@

(2)D efenda ntin a debtcollection suit:''C a n Isetup a pa ym entpla n?"

(3)W a ntsa n orderof protection:"W ha twillha ppen when wegetin thecourtroom ?@

(4)B eing evicted:"W ha tshouldIsa yin court?"

(5 )W a ntsto collecta debt:''C a n Itellhim I'llha vehim a rrestedif hewon'tpa y?@

(6 )G ota ba dcheckfrom som eone:"C a n Itellhim I'llha vehim a rrestedif hewon'tpa y?"

(7 )D issa tisfiedwith theoutcom eof a ca se:"I'm going to thejudge'soffice.W hereisit?"

(8 )D issa tisfiedwith servicesreceivedfrom a notherla wyer:"W ha tca n Ido a bouttha tjerk?"

(9)W a ntsto sueM cD ona ld'sforfiring herforbeing la te:"W ha tca n Ido a boutthis?"

(10)H a sbeen bea ten bya spouse:"W ha tca n Ido a boutthis?"

G uidelinesforP a ra lega lsa ndO therM em bersof a L a w F irm 'sSupportSta ff

D O N O Tgiveinform a tion if you a renotsureof thea nswer.

D O N O Tsuggesttha tperson ta kea pa rticula ra ction.(Q uestionsusua llybegin,"Should

I?")

D O N O Tta kesidesin a ca sepending in court.

D O N O Tgiveinform a tion to onepa rtytha tyou wouldnotgiveto a llpa rties.

D O N O Ttella nyonewha ta judgeha sdecideduntilthedecision ispublic.

E P ILO G UE
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In 1947 two sistersin O bion C ountyopera ted"a n officepurporting to bea n insura ncea ndrea l
esta teoffice....[B utpla intiffscla im ]tha ttherea lbusinessconducted bydefenda ntsin this
office...istheillega lpra cticeof la w."21 Thesistersprepa reddeeds,contra cts,wills,a ndtitle
opinions,a ndgenera llyofferedlega la dviceon a va rietyof issues.TheTennesseeC ourtof
A ppea lsfoundthem to beenga gedin theuna uthorizedpra cticeof la w.

Thecourtordereda n injunction a ga instthesisters'continua tion oftheUP L.B utquestion (2)
helpsillustra teoneof them ostm isunderstoodconceptsa bouttheuna uthorizedpra cticeof
la w,tha titism erelya wa yto protectla wyersfrom com petition.A stheC ourtof A ppea lssa id
in a 195 9 ca sein which theTennesseeB a rA ssocia tion sueda titlecom pa nyto preventthe
com pa nyfrom dra fting docum entsincidentto conducting closings:

Itisa ppa rentfrom a considera tion of theC ha ncellor'sopinion [which heldin fa vorof
the B a rA ssocia tion]...tha thisdecision w a sinfluenced orm otiva ted bya desire to
protectthela wyersof genera lpra cticefrom wha theconsideredunfa ircom petition.In
ouropinion,thisisnotthepropertestto bea ppliedin determ ining whetherornotthe
defenda nts...a reguiltyof una uthorizedpra cticeof la wY22

21 Union C ity& O bion C o.B a rA ss=n v.W a ddell,205 S.W .2d5 7 3(Tenn.C t.A pp.1947 ),cert.denied
22 B a rA ssocia tion of Tenn.,Inc.v.Union P la ntersTitleG ua ra ntyC o.,326 S.W .2d76 7 ,7 7 8 (Tenn.C t.A pp.
195 9),cert.denied
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Law Practice Management Tips

Practice tips are provided to assist solo and small firm practitioners in the management of their law practices. They are not

meant as legal advice, nor binding on the Tennessee Bar Association. Please check the Tennessee Code of Professional

Responsibility before implementing any of these tips in your practice.

How’s the financial side of your practice? Are you working harder than ever but not seeing your net income increase? Here

are some tips to help you get a handle on the financial side of practicing law. If you miss any of them, just scroll down and

you’ll find those you’ve missed below.

Tip No. 1. Prepare an annual cash flow budget. Then break the annual budget down by month, budgeting for all of the

expenses you know will be incurred in the month when they must be paid. Be sure to include a discretionary amount for

unexpected expenses and your draw. And don’t forget those annual expenses that can take a bite out of any cash flow plan

- like malpractice insurance. Project your revenues based on the firm’s past performance. If you don’t have historical data to

build a revenue model, build one based on anticipated hours you will bill multiplied by your average billing rate and

discounted for write-offs, the average time it takes you to bill and the average time it takes to receive the fees you have

worked. At the end of each month, look at your performance against your budget to see how you’re doing. Make

adjustments as necessary.

How’s the financial side of your practice? Are you working harder than ever but not seeing your net income increase? The

next few weeks are going to be devoted to the steps you need to take to make sure your hard work pays off. Here are some

tips to help you get a handle on the financial side of practicing law.

Tip No. 2. Review annually the firm’s practice area mix and significant client relationships to determine how

profitable they are. When was the last time you reviewed what you’re doing, who you’re doing it for and how profitable it

is? Look at the cost of the resources used to staff practice areas against the revenue they produce. If they are losing money

or are only marginally profitable, consider moving out of that area of practice and focusing on those areas that are most

profitable. If providing legal services to existing clients in a marginally profitable practice area enables you to keep certain

clients who you represent in more profitable work, you may want to continue in the practice area, but be selective about any

additional clients you take. Do you have one or two clients that require an enormous amount of hand-holding (for which you

cannot bill)? Review the amount of non-billable time you’re investing in those clients. Could that time be more profitably

spent?

Tip No. 3. Delegate work to the most appropriate level. One of the best ways to increase revenue is to increase the

volume of work that you have. But you can’t do it all. You need help. Delegate work to appropriate levels. Senior attorneys

should not be performing work that can be performed much more efficiently and profitably by paralegals or less senior

attorneys. Proper delegation frees up senior attorneys to perform more sophisticated work at higher rates; and, as

importantly, to develop new business. Less senior attorneys and paralegals can perform work at a lower cost to the client

and more profitably for the firm. Firms often overlook the revenue opportunity that their paralegal staff represents. Proper

delegation allows the firm to successfully manage an increased volume of work. Billing for paralegal time is another

opportunity the firm has to increase its revenue while reducing the cost of services provided to its clients.

Tip No. 4. Delegate administrative functions. Many times attorneys spend too much time performing the firm’s

administrative functions. Do you know the value of the time you’re spending on this non-billable function? Record all of your

time spent on administrative functions over a period of 3 months. Multiply the number of hours by your average hourly rate,

annualize it and then discount it by your average realization rate. That is the cost of your performing these administrative

functions each year. That is the lost opportunity you had to develop new business or work on the business you have.

Consider: With that money, could you afford to pay someone else to perform those functions, relieving you of the distraction

from your practice and improving your opportunity to increase revenues. Further, an experienced office manager whose

focus is on the business side of your practice will be invaluable in organizing your practice and focusing on the needs of

your staff.
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A good relationship between a lawyer and his/her legal assistant is critical to the lawyer’s productivity. In today’s market, a

qualified, experienced legal assistant is hard to find (and to sometimes keep). Salary ranges continue to climb as the need

for their skills continues to outpace the supply. Here are some practical and maybe some new ideas on how to improve the

relationship between you and your legal assistant and to improve the legal assistant’s productivity.

• Who has the ball? Delegation and communication must be clear. Give clear and complete instructions. When giving

instruction to your assistant as to the status of a file, end the discussion with a question: "So, what’s the next step and who

is responsible for taking it?"

• Face Time. Many lawyers want to give instructions face-to-face, via phone or by yelling from their office as soon as

something occurs to them. These verbal instructions are also interruptions to your assistant’s flow of work (that she is doing

for you). If you are simply off-loading information, do so via e-mail, a note or voice mail. Dictate instructions or information to

your assistant. Save the face meetings for daily or weekly meetings with your assistant where a broader view of the

day’s/week’s work is needed, sensitive information is discussed or subtleties need to be explained.

• Don’t be so dependent! Look for ways in which you are duplicating administrative tasks or using your assistant in an un-

productive manner. For example, legal assistants are commonly used to sort mail in various ways before it can be given to

the attorney. They often are expected to handle personal business of the attorney, paying bills, etc. They are asked to

screen client calls, get coffee and straighten your desk. Become better at managing your mail. Pay your bills on-line. Get

your own coffee – the break will refresh your mind and become better organized yourself. Your legal assistant can do

substantive work for you – sometimes billable – if you can become proficient in these administrative and personal areas.

• Ask the question. Ask your legal assistant how she feels you can make better use of her. Talk about what you’re doing

that works and that doesn’t work. Listen and be open to trying her suggestions, even if you don’t want to.

• Let them know they are needed. Tell you legal assistant how important he is to your success. And don’t wait until

"secretaries day" to do it. Tell them when they’d least expect it!

If your trust account records are in a computer program, regularly back up your data and print a copy of the transaction

register and the individual client ledgers each month when you conduct the bank reconciliation.

Trust account records must be maintained for a minimum of 5 years. Remember that it's probable that your back-up

hardware will become obsolete during that period. If your hardware malfunctions, you may not be able to repair or replace it.

Keeping hard copies as described assures that you have complied with your responsibility to maintain records for the

requisite period without being concerned about technological obsolescence.

Many of the tech tools we use in our offices help reduce the time it takes to do our tasks. The value of your services does

not diminish because the time it takes to do the tasks shortens. So how do you approach billing for these services that

you’ve learned to more efficiently provide? You can approach it in at least one of the two following ways:

• You can charge less for the service because it takes less time. Corollary: you must get more work to fill the available time

saved; or

• You may charge what the service is "worth" without reference to the time it takes consistent with the fee agreement.

Corollary: you go home at a decent hour or get more work to fill the available time saved and pocket the enhanced income.

Define a scope of services that you can comfortably price at a set value. Most likely these will be services for which you

already have the intellectual knowledge (forms, similar contracts, etc.) and that involve tasks you’ve done many times. Use

the hourly rate for that part of the representation with more uncertainty. Define your scope of representation in your

engagement letter in two ways: (1) services for the set fee and (2) services that will be charged at an hourly rate. Better yet,

use two fee agreements sequentially with separate scopes of representation to give the client a chance to decide if the

matter is worth pursuing after the fixed price part is completed.

Use the tech tools but do not short-change yourself in the process.
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