Tennessee Commission
on Continuing Legal
Education & Specialization

LAWYER TO LAWYER MENTORING PROGRAM
WORKSHEET Y

PREVENTION OF THE UNAUTHORIZED PRACTICE OF LAW

Worksheet Y is intended to facilitate a discussion about how to prevent the unauthorized
practice of law with staff.

WHAT WENT WELL?

Start by sharing with each other a brief story of something that went well in your practice
this week:

Share your reflection by on one of these questions: What caused the good event? What
does it mean? How did you contribute? Others? How can you have more such events in
the future?
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Discuss the types of behavior that constitute the unauthorized practice of law in Ohio
and to the extent possible, define the “practice of law.” See the attached excerpt
Recognizing and Avoiding the Unauthorized Practice of Law by Knoxville Bar
Association Unauthorized Practice of Law Committee.

Discuss the policy interests that are served by the prosecution of non-licensed persons
engaging in the unauthorized practice of law.

Discuss an attorney’s ethical obligation to prevent the unauthorized practice of law
and provide specific tips on how to prevent non-lawyer personnel from inadvertently
(or intentionally) engaging in it. See Tennessee Rules of Professional Conduct Rules
5.3 and 5.5.

If mentoring in-house, discuss the office policies (if any) that are in place to prevent
the unauthorized practice of law by non-lawyer staff.

Share with the new lawyer appropriate ways to monitor the work product and
activities of support staff for which the new lawyer is ultimately responsible as an
attorney.

Discuss what constitutes adequate supervision of non-lawyer employees and the types
of non-lawyer employees that attorneys have the obligation to supervise.

Discuss the types of business relationships in which a lawyer could become involved
which might potentially cause him to aid the unauthorized practice of law. See
Tennessee Rules of Professional Conduct Rule 5.4.
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ACTION STEPS »

End the session by discussing what action steps you can take to either improve or set
yourself up for future success based on today’s discussion. Discuss how one or more of
your Signature Strengths can help you achieve success in these steps.

TENNESSEE RULES OF PROFESSIONAL CONDUCT

V. LAW FIRMS AND ASSOCIATIONS
RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make reasonable efforts to ensure that
the firm has in effect measures giving reasonable assurance that the nonlawyer's conduct is
compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over a nonlawyer shall make reasonable
efforts to ensure that the nonlawyer's conduct is compatible with the professional
obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of a nonlawyer that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in
which the nonlawyer is employed, or has direct supervisory authority over the
nonlawyer, and knows of the nonlawyer's conduct at a time when its consequences can
be avoided or mitigated but fails to take reasonable remedial action.
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RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide
for the payment of money, over a reasonable period of time after the lawyer's death, to
the lawyer's estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer
may, pursuant to the provisions of RPC 1.17, pay to the estate or other representative
of that lawyer the agreed-upon purchase price;

(3)a lawyer or law firm may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-sharing
arrangement;

(4) a lawyer may share a court-awarded fee with a client represented in the matter or
with a non-profit organization that employed, retained, or recommended employment of
the lawyer in the matter;

(5) a lawyer who is a full-time employee of a client may share a legal fee with the client
to the extent necessary to reimburse the client for the actual cost to the client of
permitting the lawyer to represent another client while continuing in the full-time employ
of the client with whom the fee will be shared; and

(6) a lawyer may pay to a registered non-profit intermediary organization a referral fee
calculated by reference to a reasonable percentage of the fee paid to the lawyer by the
client referred to the lawyer by the intermediary organization.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer's professional judgment in
rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional corporation, or other
association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the
estate of a lawyer may hold the stock or ownership interest of the lawyer for a
reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof or occupies the position of
similar responsibility in any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW;
MULTIJURISDICTIONAL PRACTICE OF LAW

(@) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.

Tennessee Commission on Continuing Legal Education and Specialization
221 Fourth Avenue North #300, Nashville, TN 37219
615.741.3096 www.cletn.com info@cletn.com




Tennessee Commission WORKSHEET Y
on Continuing Legal Page 4
Education & Specialization

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice
law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this
jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in
this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to be so
authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other
alternative dispute resolution proceeding in this or another jurisdiction, if the services
arise out of or are reasonably related to the lawyer's representation of an existing client
in a jurisdiction in which the lawyer is admitted to practice and are not services for
which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related
to the lawyer's representation of an existing client in a jurisdiction in which the lawyer is
admitted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services in this jurisdiction that:

(1) are provided to the lawyer's employer or its organizational affiliates and are not
services for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or other law of
this jurisdiction.

(e) A lawyer authorized to provide legal services in this jurisdiction pursuant to paragraph
(d)(1) of this Rule may also provide pro bono legal services in this jurisdiction, provided that
these services are offered through an established not-for-profit bar association, pro bono
program or legal services program or through such organization(s) specifically authorized in
this jurisdiction and provided that these are services for which the forum does not require
pro hac vice admission.

(f) A lawyer providing legal services in Tennessee pursuant to paragraph (c) or (d) shall
advise the lawyer's client that the lawyer is not admitted to practice in Tennessee and shall
obtain the client's informed consent to such representation.

(g) A lawyer providing legal services in Tennessee pursuant to paragraph (c) or (d) shall be
deemed to have submitted himself or herself to personal jurisdiction in Tennessee for claims
arising out of the lawyer's actions in providing such services in this state.

(h) A lawyer or law firm shall not employ or continue the employment of a disbarred or
suspended lawyer as an attorney, legal consultant, law clerk, paralegal or in any other
position of a quasi-legal nature.
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View complete rules and comments at: http://www.tsc.state.tn.us/rules/supreme-court/8
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